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CEKLIA 1. TEOPIA TA ICTOPIA JEPKABU I ITPABA;
KOHCTUTYIIMHE ITPABO

Jpaoywko C.C.,3113-55/13

Inemumym npasa ma cycniioHux i0OHOCUH
VYuieepcumemy « Yxpaina», m. Kuis,

HAYKOBUU KEPIBHUK. OOKMOP 10PUOUYUHUX HAYK,
npogecop Mypawun O.1".

ICTOPUKO-ITIPABOBI HEPEAYMOBU CTAHOBJIEHHA I PO3BUTKY
HNAPJAMEHTAPU3MY: BITYM3HAHUMN JTOCBIJ

[lommpeHnHa 1aed 1 NOPUHLMIIB  MapjJaMEHTapu3My pO3IJISIIAE€THCS B
cydyacHHM mepiof sK (aKTOp MPOTrPECHBHOIO  PO3BUTKY  CYCIUIBCTBA.
[TapmameHTapu3M — 1€ HE JIMIIE MapiIaMeHT, a IIe i HiJTiCHa CUCTeMa JIeP>KaBHOTO
ynpasiiHHsa. Oco0auBy yBary mpuBepTae 10 ce0e MUTaHHS MpPO ICHYBAHHS Y
NOJMITUYHIA 1cTOpii  YKpaiHW I[hbOTO OpraHy BIagud — HapJIaMEeHTy ajke,
3aBXKIU BEJIMKE 3HAUYCHHS Mae€ TMONEpPeIHIM JOCBiA SK BITYM3HSHUN Tak 1
cBiToBuil. Came CHUpalO4YUCh HA JIOCATHEHHA 1  NOMMJIKH MHHYIJIOTO,
MalOyTHE MOke OyTH Habarato Kpammm.

B Vkpaini me 3a yaciB icHyBaHHS KwuiBcbkoi Pyci Biama Benukoro
KUIBCHKOTO KHS3sl X04 1 Oyja BEeNHMKOIO, ajie He Oe3MexHoto. CBOi pillIeHHsS BiH
npuiiMaB 3a 3roJI0I0 «KHSDKHX MYXIB» — 00sip, sIKI pa3oM 3 MpeICcTaBHUKaMU
JyXOBEHCTBA, BEJIMKUX MICT TOIIO BXOIMJIM JIO CKIIaTy OOsipchbKoi pamu. UneHiB
pany, KX Ha3UBaJIU «IYyMLSIMU», Ha paay CKJIMKaB BENUKUN KHA3b. Bona Oyna
BYUIUBHUM JOPAJIYUM OPTraHOM JaBHHOPYCHKOI JepkaBu. Bosipchbki paau icHyBanmu
TaKOX y KHA31BCTBaX, K1 BXoAWIH 10 ckiany Kuiscekoi Pyci [1, ¢. 35].

HacTtynHum eTanmoM CTaHOBJIEHHSI CTAHOBOT'O MPEJACTAaBHUIITBA B YKpaiHi
ctania 1006a ['eTbMaHIUMHU. 3 camMoOro MoYyaTKy ii YTBOPEHHS BUIIMM OpPraHOM
BIAAM TYT BBaXajlacs BIMNChKOBA cidoBa pana (cidoBi 300pH, BEIUKE KOJIO,
Ko3allbKe KoJio Toio). Pana 30upanacs, sik mpaBuiio, TpU4l Ha PIK: Y MEPIIN 1eHb
Hogoro poky, Ha Benukzaens 1 Ha [lokpoBy; ane Oynu il mo3aueproni 310paHHs y

BUIAJIKaX HaraJibHOi motpedu. bpatu ydacte y pail Maid mpaBo BCl YJICHH



3AXHUCT IPAB I CBOBOJI TPOMAJISIH Y CBITJII BAMOI' KOHCTUTYIIII YKPATHA

Ko3albkoro «rtoapuctBa» [1, c. 40]. Y HOBOyTBOpeHiM YKpaiHCBKIH JeprkaBi
BEPXOBHMM OPTraHOM BIAAM cTaja ['eHepanbHa paga, ska TpaHchopMmyBaiacs i3
3araJibHO1 BIMCHKOBOI paJid 3aropi3bKUX KO3aKiB B OpraH Jep>KaBHOI Biaau [2, ¢. 14].
Sk 3ayBaxuB M.C. I'pymeBcekuii, yxxe 1632 p. Ha KopcyHCbkil paji 3’ sIBISIOTHCS
eJIEMEHTH TMPEICTaBHUIITBA — «31 BCIX MICT BUOOIHHUX IO IT’SITh YOJIOBIK», IEPEBAKHO
3 CTapUIMHU TOPOAOBUX Ko3akiB [3, c. 153-154]. 3 meBHOIO TOYHICTIO MO>KHA
BU3HAYWTH THIOBUH Ckiaa ['eHepalbHUX paj 1 piBeHb MPEICTABHUIITBA HA HUX,
nounHarouu 3 [lepesicnaBcekoi paau 1654 p.

[Ticns mikBimamii  Ko3amTBa 4YacTWHA YKpaiHW MAMOPSIAKOBYBAIACH
Pocii, iHma - Asctpii. B cepequni XIX cT. po3noyaB cBOW poOOTy mnepummnit
aBCTPINCHKUM MapiaamMeHT - Peiixcrar , 10 SIKOro BXOJWIM i YKPAiHChKI JICTTyTaTH,
SK1 BUCYBAJIW BUMOTU IIOJI0 MOBEPHEHHS 3aXOIUICHHX 3€MeNlb, 3aKOHOJIaBUOIO
3aKpIIUICHHS] TpaBa Ha 3€MJII0, 3MEHIICHHS TMOJATKIB Ta 3alpoBaKCHHS
mupiioro camoBpsayBanus. [4, c¢. 233]. Io x mo iHmoi vacTuHu YKpaiHu, TO
TaMm TIiJl BIUIMBOM POCIMCHKOrO a0COJIIOTU3MY MPO MapiiaMEeHTapU3M TOBOPUIIU
JUIIE B TEOPii .

22 ciunsg 1918 p. Llentpanbna Paga mporonocuna IV VYHiBepcan, ne
Bi/3HAauaBcs Tou (akr, mo YHP crae camocTiiiHOlO, HeE3alIeXHOIO,
CYBEpEHHOI  JepxkaBorw. Ilum xe akrom  VYkKpaiHa  MpOroJiouryBaiach
NapJIAMEHTCHKOIO PEeCIyOJIIKOI0, YHITAPHOIO 1  JAEMOKPATHYHOIO JEP>KaBOIO.
3akoHonmaBul (yHKIIT 3akpimoBaiuck 3a llenTpanbHoro Pamoro. OTxe, mpo
[entpanbny Pamy sk mapiaMeHTChKY YCTaHOBY MOHA TOBOPUTH, MOYHMHAKOYHU
JUIIe 3 TPOroJIONIEHHS YEeTBEPTOro yHiBepcaly, ajpke camMeé HHUM BOHA
HaJUBUIach (QYHKIISIME 3aKOHOJIABUOl Ta MPEACTaBHUIIBKOI Biagu [5, c. 21].
[Ticns mikBigamii YHP Ha Vkpaini 3amadyBana pajasHCbKa Blajga, sKa
3amepevyyBayia OJMH 3 OCHOBHUX NPHHIIMIIB TMapJIaMEHTApU3MY - MO BIIAJIH.
Ha nouatky 1919 p. 6yna npuitnata Konctutyuis Ykpaincekoi CorianicTHYHOT
PansHcbkoi PecriyOiiku, 3riIHO 3 KOO OpraHaMH LEHTPAIbHOI  PaJIHCHKOI
BIaAM BU3HaBaMUCh Bceykpaincekuii 3'13n Pam PoGiTHumumx, CensiHChKHX Ta
UepBonoapmilicbkux aenyrtariB, Bceykpaincekuii llenTpanpHuit Bukonapumii
Komiter Panta Paga Hapoanux Komicapi. VY paasucbkiii Konctutyiii YPCP
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1937 p. 3a3Hauvanocs, U0 BUIIUM OpraHoM Jep:kaBHOI Biaau € BepxoBHa Pana
Vkpaincekoi PCP. [IpuHIMIIOBOHOBMM  MOJOXEHHSM OyB  mepexia o
3arajJbHUX 1 TOpsAMUX BHUOOPIB. AJsie MNpU IHOMY 3amlepeduyBajiocs IMpaBo
BUOOpY SIK Take, OCKUIbKM BHOIp MIr OyTH 3pOOJIeHHMH JHIlle Ha KOPHUCTh
npaBiA4yoi maprii, TOOTO BUOOpPY B MPUHIUIIT HE OYJIO.

HoBa cTopiHKa B YKpaiHCBKIA TMOJITHYHIA 1CTOpIi PO3MOYMHAETHCA 3
1990 p., kou BOepie 3a POKH PaATIHCHKOI Biiaad BuOOpu 10 BepxoBHOI
Panu YPCP BinOyBanucs 3a mpuHmunoMm Iumopaizmy . BepxoBuna Pama YPCP
mparfoBajia Ha MOCTIMHIA OCHOBI, CECiiHO, a HE JIMIe B TIEPiOJ]] CKIMKaHb, SK
panime. PoOoTa 1poro opraHy peryJjroBalIMCs HOPMaMH THMYacOBOTO
pernamenty. 3 yxBajeHHsM Konctutymii 1996 p. Oyno ocTaTo4HO BH3HAYEHO
CTPYKTYpPY, KOMIICTCHIIIIO MapJiaMeHTy Ta IHIIMX TUIOK BIaaud, a BIATAK 1
dbopMy Iep>KaBHOTO MPaBIIHHS.

TakuM yMHOM 3ayBa)kUMO IO 1€ SIBUIIE MAa€ CBOE TJIUMOOKE KOPIHHA Ha
Hammx 3emiiix. [lomTuuHOIO yYMOBOKO #oro mosiBu Oyna  TpaHchopmaris
paisSHCBbKOI TOJITUYHOI CHCTEMH, HACIIAKOM YOro CTajll0 IPOTOJIOIMIEHHS
JIepKaBHOI HE3aJIEKHOCTI YKpaiHM, a TakoXX TosiBa OaraTomapTidHOCTI Ta
1I€OJIOTIYHOTO  TUIIOpali3My,  KpUCTami3alis CyCHOUIbHUX 1 MOJIITHYHUX
iHTepeciB. OpHak, SK MOKa3zye TMpaKTHKa TapJaMEeHTapu3My B  paMKax
He3aJIeKHO1 YKpaiHu, 0araTo MOMEHTIB B  YKPaiHCBKOMY MapJiaMEHTapU3Mi

NOoTpeOyIOTh YIOCKOHAJICHHS.
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Kucnyxa H.C., 113-52-15(3)
Binnuyvxuit incmumym Ynisepcumemy « YVkpaina», m. Binnuys,
HAayKosuil KepieHuk: 0okmop ¢inocoii 6 eanysi npasa Baxonox C.M.

AKTYAJIBHI MIUTAHHSA LIOJ0 3MICTY IPABOBOBOI KYJIbTYPU
OCOBMN.

[IpaBoBa KynbTypa ocobM — Iii TeMaThKa € Oy>K€ aKTyaJbHOIO B HaIll
4ac,aPke caMe€ CbOTOJIHI MH MOKEMO CIIOCTepIiraTd SICKpaBUN MPOSB Maixke
iiBiICYTHOCTI. Y HaIIOMY CYCHUIBCTBI JIFOU TIOBHICTIO HE PO3YMIIOTh, SKYBEIUKY
LIHHICTh HECE MpaBOBa KyJIbTypa, a OCOOJMBO TOW WIEH CYCHIIbCTBA, KU HEIO
Bosioie. Ocoba TMOBMHHA YCBIIOMIIIOBAaTH, 1110 IPaBOBa KyJbTypa O3HA4ae HE
TIIBKM 3HAHHS 1 PO3YMIHHS MpaBa, a ¥ MPaBOBlI CY/UKEHHS IIOJ0 HBOTO SK MPO
COIIJIbHY I[IHHICTb, 1 TOJIOBHE - aKTUBHY POOOTY 3 OT0 3/IHCHEHHS, 31 3MIITHEHHS
3aKOHHOCTI 1 IPABOIIOPSIKY.

[I{o6 xpatie 3po3yMITH yCIO BOXKIIMBICTh JaHOI TEMH, MEPII 32 BCENOTPIOHO
3’sCyBaTl 3MICT MPaBOBOi KylnbTypu. IcHye O€3114 BU3HAUEHb IIOAO TaKOTO
SABUIA. AJIEKCEEB 3a3Hauvae, M0 IMPaBOBa KyJlbTypa 0coOu - 1€ 0O0yMOBIICHI
MIPaBOBOIO KYJIbTYPOIO CYCHIJIBCTBA CTYIIHb 1 XapaKTep MPOrpeCUBHO-IPABOBOIO
PO3BUTKY 0COOU, 5IKi 3a0€3MEeUyIOTh i MPaBOMIPHY JiSITBHICTb.

[TpaBoBa KyibTypa 0COOM BKITIOYAE:

1) 3HaHHA 3akoHOAaBCTBa (iHTeNekTyanbHUU 3pi3). [IpoindopBanicTs Oyna 1
3aJMIIAETHCS BAXKIIMBUM KaHaIoM (DOpMYBaHHS IOPUANYHO 3piyIoi 0co0u;

2) MepeKOHaHICTh Y HEOOX1THOCTI 1 COllabHIA KOPUCHOCTI 3aKOHIB 1 MiJI3aKOHHUX
aKTiB (€MOIIMHO-TICUXOJIOTIYHHH 3Pi3);

3) yMiHHS KOPUCTYBATHCS MPAaBOBUM IHCTPYMEHTapi€eM - 3aKOHAMHU Ta 1HIIUMHU
aKTaMH - y PAKTUYHIN JISITEHOCTI (MIOBEIIHKOBUH 3pi3).

[IpaBoBa KynbTypa 0COOM XapaKTepU3ye€ pIBEHb IMPABOBOI coIliami3allii
YjieHa CYCHIJIbCTBA, CTYIIHb 3aCBOEHHS 1 BUKOPUCTAHHS HUM IPABOBUX Hauall
JIEP’KABHOTO 1 COIIAIBHOTO JKUTTA. [HIIMMU clloBaMH, MpaBoBa KyJbTypa OCOOH -
1e 1i MO3WTUBHA MPABOBA CBIIOMICTh Y Ali. BoHa BK/IIOYae nmepeTBOpPEHHsI 0CO00I0
CBOIX 3/1I0HOCTEH 1 COLIAIbHUX SIKOCTEH Ha IMiICTaBl MPaBOBOro aocBiay [1].
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CyxoHoc B.B. HaBoauTh JeKiJibKa acMeKTIB LIOJI0 MPAaBOBOi KYJIbTYpPH,
30Kpema:

1) mpaBoOCBiOMICTH 1 mNpaBOBEe MHCICHHS. IIpaBoBe MHCIEHHA Mae CTaTH
€JIEMEHTOM KYJIbTYPH KOKHOT JIFOJINHU;

2) mpaBOMipHa MOBEIIHKA;

3) pe3yapTaTu MpaBOMipHOT MOBEIIHKH 1 TPAaBOBOI'O MHUCJICHHS.

[Toxa3HUKOM MpPaBOBOi KYyJIBTYPH OCOOM € MpaBOBa aKTHUBHICTh OCOOM SIK BHIIA
dbopma mpaBOMIpHOI MTOBEIIHKH, 10 MPUITYCKAE:

a) HasBHICTh BHCOKOTO pIBHS MPABOCBIIOMOCTI; TOTOBHICTh M0 1HII[IaTUBHOT
IIPaBOMIPHOI JISUIBHOCTI B MIPABOBIK c(epi Ha OCHOBI IAHOOJIMBOrO CTaBJIEHHS 110
mpaBa, MEPEKOHAHOCTI B HEOOXITHOCTI 1 CHPaBEIJIUBOCTI MPABOBUX HOPM, iX
TO0OpOBUIBHOTO 3A1MCHEHHS, JOCKOHAJIOTO 3HaHHS MpaBa (BHYTPIILIHIN aCTIEKT);

0) 1muTecnpsMOBaHy, IHIIIATUBHY, IMO3UTUBHY COI[JIBHO KOPUCHY iSUIbHICTD
ocoOu, 0 IMepeBepIrye 3BUYaiiHI BUMOTH JI0 MOKJIMBOI 1 HaJIeXKHOI MOBEIHKH,
COpSIMOBaHy Ha PO3BHTOK JE€MOKpATIii, 3MIIHEHHS 3aKOHHOCTI 1 MPaBOMOPSAKY
(30oBHIIIHINA acmekT). BiH Haromomrye, 1o MpaBoBa aKTHBHICTh - OJHA 13
3MICTOBHMX XapakTepUCTHK ocoOu. Ha BiaMiHY BiA JAepxaB 3 TOTaJliTapHUM
pexXUMOM, e OaKaHOK € JIIOJIMHA KOH(POPMICTCHKOT MOBEAIHKH, a BiJl aKTUBHOI
HaMararoTbcsl MO30yTHUCS, Yy JepXaBax 3 JEMOKPATUYHUM PEKUMOM TMOTpiOHA
ocoba aKTHBHA, 3alllKaBJ€HA B peaji3alii MpaBOBUX HOPM 1 MPHUHILMIIB Yy BCIX
chepax KUTTEAISTILHOCTI CYCIIIbCTBRA.

@®opMU TPOSIBY MPABOBOi AKTUBHOCTI PI3HOMAHITHI: CyMIIIHHa CIIy>)kOOBa
JUSTIBHICTD, TIPEJIMETHE OOTOBOPEHHS! 3aKOHOIPOEKTIB, y4acTh y NEpeABHOOPHIN
60poTh0i AK TOBipeHa oco0a KaHauIaTa B JenyTaTu Ta iH. [[paBoMipHa aKTHBHICTH
0COOM JIOCATAETHCS Yepe3 CXBAJIEHHS 1 CTUMYJIIOBAHHS CYCIUIBHO KOPUCHUX AiH 1
MPUNUHEHHS MKiBUX. [IpaBoBa aKTUBHICTH MOXE OYyTH SIK €Mi30JUYHOI0 (il
rpOMaJTHUHA TIO0 3aTPUMAHHIO TIJO3PIOBAHOTO y BYWMHEHHI 3JI0YMHY), TaK 1
MOCTIIHOIO (BUKOHAHHS (DYHKIIIH HAPOIHOTO 3aCiIaTeNsl).

[IpaBoBa KynbTypa ocoOHM (3arajpHa 1 cremiajibHa - MpodeciiiHa) Crpusie
BUPOOJICHHIO CTHJIKO TPABOMIPHOI MOBEIIHKH, KU (OPMYETHCS 3aJI€KHO BII:
CTYINEHsSI 3aCBO€HHS 1 BUSBY I[IHHOCTEH TMpaBOBOi KyJIbTYpHU CYCIIbCTBA,
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cnenudiku npodeciitHol TISIBHOCTI,IHANBIIyalIbHOT HEMOBTOPHOCTI TBOPYOCTI
KOXKHO1 ocobw [2].

Cyasuu 13 BUIIE3a3HAYEHOT0, MU MOXEMO ITPOBECTH aHAJI3 CTaHy MPaBOBOi
KyJIbTypU B Hammil kpaini Ha cyyacHoMmy etarmi. [IpaBoBa KymnbTypa rpoMaisH
YkpaiHu € He [I0CTaTHhO C(HOPMOBAHOI Ta 3 KOXHHUM POKOM TOYHHAE
nerpaayBatu. Jiis ¢opmyBaHHS Takoi BIUIMBae Oe3iu (akropiB. Skimo B3sATH
HANPUKIIAJ BUIIl HAaBUaJbHI 3aKJIaJM HAIIO JEp:KaBHU, TO MailkKe KOXKEH TPETii
CTYJIEHT BBa)Ka€, 110 HAaBYAHHS Y BUINMX HaBYAJIbHUX 3aKJIaJlaX IOB’s3aHE 3
xa0apHUIITBOM, a HOTO0 BHKOPUCTAHHS MiA4Yac cecii € HEeB1I'€MHOI0 YaCTHHOIO
cKianaHHs icnuTiB. TakoX, sIK TMPUKIAJ, MOXHA HAaBECTH Cy4acHY MEIUIIHHY.
[Ipotsirom OaraThboX pOKIB BOHA BBakajacsi OE3KOIITOBHOI Yy Halllii JepiKaBi, 1€
MIOJIO’KEHHS, HaBiTh, MAJO HOPMATHBHO-TIPABOBE 3aKkpirmieHHs. Ta HE TUBISYNCH
Ha 116 KOKEH T'POMAJTHUH BUTpaya€ B PIK Ha JIKyBaHHA B JIBa, a TO ¥ JEKUJIbKa
pasziB OIbIIIE YUM II€ MaJIO OyTH.

CyuacHa mpaBoBa cucTeMa YKpaiHM HACTUIbKM 3alllyTaHa, 110 HaBiTh
JIOCBITYCHOMY IOPHUCTY HE IPOCTO 30PIEHTYBATUCh Yy YacTOKOJI O€3CHCTEeMHO
ICHYIOUMX HOPMATHBHUX aKTiB. PeaibHUil CTaH BITYM3HAHOIO 3aKOHOJIABCTBA - 1€
MOKa3HUK HAABHOCTI CyO’€KTUBHHUX TNE€pPEAyMOB HECTaOLIbHOCTI YHWHHHUX
HOPMAaTUBHO-IIPaBOBUX akTiB. Haa3BuuallHO akTyajqpHOIO € TakoX mpodiieMa
OUYMUIEHHS 3ac001B MacoBOi 1H(GOpMaIli Bl MPOAYKILi1, 10 TOIIUPIOE KPUMIHATBHI1
TpajMilii, Mpomarye KyJbT >KOPCTOKOCTI, HACHUJILCTBA 1 pO3MyCcTH. Te, IO
BIIOYBAa€ETbCS HUHI B IHQOpMAUIMHOMY MPOCTOpI, PYWHYE HE TUIbKH
MIPaBOCBIOMICTh, ITPABOBY KYJIBTYPY JIFOJUHU, (OCOOJIUBO MOJIOI1), Ta MOpaJb, a i
3arpo’Ky€e Hallliid Jep>KaBHOCTI, HaIlIOHATBLHUM iHTEepecam [3].

Mu maemo mpaBo oOupaTH CBiM HUISIX B KUTTI 1 B TOMY YHCIl LUISAX
(dbopMyBaHHS CBO€I MPaBOBOi KYJIbTYpH. | SKIIO HE BPETYJIIOBATH 1 BIIHOCHUHH B
HAaII# KpaiHi, TO MOX€e, HaBITh, BUHUKHYTH aHAPXisl.

HeoOxigno mam’stat, 10 Taki KOMIIOHEHTH SK CYCHIJIbCTBO, IPaBOBa
KyJIbTypa Ta Jep>KaBa € B3a€MOIOB’ A3aHUMH MK COOOI0 1 HECYTh B COO1 BEIIUKY
I[IHHICTh, aJKe 0e3 MpaBOBOI KYJbTYpH HEMa€ CYCIUIbCTBA, a 0€3 CYCIUIbCTBA
HEMae PABOBOI JIEP>KaBH.
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4. [EnexTpoHHWMIA pecypc] / peskuM AOCTyITy:
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Mapuyk 0.0.,113 31-12
Binnuyvxuu incmumym Ynisepcumemy « YVkpaina», m. Binnuys,
Haykosuil kepigHuk: cm. sukiaday Mucax O.1.

OKPEMI IUTAHHSA 'EHJIEPHOI PIBHOCTD B YKPAIHI

OcTaHHIM YacoM B yChOMY CBITI 3pOcCiia aKTyaJIbHICTh IMHTaHb, OB’ A3aHUX
13 TEH/IEPHOIO PIBHICTIO. ['eHIepHa piBHICTh Niependayae piBHUNA MPABOBUM CTATYC
YKIHOK 1 YOJIOBIKIB Ta PiBHI MOKJIMBOCTI JJIsl HOTO peatizailii, o 103BOJIsiE 0co0aM
000X crareld OpaTh piBHY y4yacTh y BCIX cepax KUTTEASUIBHOCTI CyCHUIbCTBA.
PiBHI mpaBa € OJHI€I0 3 O3HAaK NPaBoBOi JepkaBu. JlepxkaBa 3000B's3aHa
3a0e3neyyBaTd JOTPUMAHHS TIpaB JIIOJWHHU, TepeadadueHuX MIKHAPOIHUM
3aKOHO/IAaBCTBOM. AK€ CTAHOBJIEHHS CIPaB)KHBOI JIEMOKpATii B yCiX HampsMax
MO>K€ B1I0YBaTUCS TUIBKM B TAKOMY CYCHUIBbCTBI, JI€ PEAIbHUM € MPUHIIMI PIBHOT
W pIBHOIIIHHOT IPOMASTHCHKOT T1AHOCTI KIHOK 1 YOJIOBIKIB, 3a0€3ME€UEHHS PIBHUX
MO>KJIMBOCTEH KOXKHOMY 13 MOTO YJICHIB

[IpoGnemaM reHAepHOI MOJITUKN MPUCBSIYEHO Oarato mpaub 1 TEOPETUUHUX
JOCITIJIKEHb BITUM3HSIHUX Ta 3apyODKHUX HAyKOBIIB, Takux sik: P. Crommep, T
Pabin, A. Piu, C. ne bosta, H. Xomopog, C. Bon6i, Macos, K. I'imiran, K. ne [lizan
JI., Kopmuu, A. Komaposa, M. Opauk, T. Mapuentok, C. ['apamenko, I'. boraan,
I. JIumuk, O. CaBenok, JI. SIkoBieBa Ta iHIIII.

B aHrmiicbkoi MOBI JJI1 O3HAYEHHS CTaTi JIIOAUHU BUKOPHCTOBYETHCS JIBa
ciosa: sex 1 gender. Ilepiie o3Hauae caMe «CTaTh» JIOJUHU SIK HA0Ip CEKCYallbHO-
010JIOTIYHUX XapaKTePUCTUK (TEHETHYHUX, aHATOMIYHUX, (izionoriunux). [pyre
MOHATTS YBIAIIO Yy BXKUTOK 13 MCHUXOJIOTII Ta COIOJIOTIi 1 O3HA4Ya€e COIialbHO-
pPOJILOBUM CTAaTyC JIOAWHU (COIlajbHI MOMJIMBOCTI KOXHOI CTaTi B OCBITI,

npodeciiftHol MisIBHOCTI, JAOCTYIl 0 Biaju, CIMEWHI poOJil Ta 1H., OCOOJMBOCTI
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COITIaJIbHOT MOBEAIHKH, CTUIIIO KUTTS Ta CocoOy MHCIEHHs). SKII0 MU KaXeMo
«CTaTh» YU «Ol0JIOTiYHA CTaTh» — MU MAaeMO Ha yBa3l (i3uuHi Ta (i310J0TIYHI
BIJIMIHHOCTI YOJIOBIKa Ta JKIHKH, SIKIIO BUKOPHUCTOBYEMO TEPMIH «ICHIEP» YU
«coIliaJibHa CTaTh» — TO TOBOPHUMO IPO TCHXOJIOTIYHI, COLIajbHI Ta KyJIbTYpHI
OCOOJIMBOCTI MiK YOJIOBIKOM Ta JKIiHKOIO. [€HJIep CTOCYEThCS HE TLIBKH YOJIOBIKiB
Ta XIHOK SIK OKpeMHX IHJMBIIIB, a ¥ XapaKTepu3y€e€ BIIHOCHMHHU MOMIXK HUMHU SK
coliagbHO-AeMOorpapiuHuMu TpynamMH Ta TeHAEpHI BITHOCHHU B IIIOMY — T€, SIK
peai3yroThes COIlalibHI POJIl KIHOK 1 YOJIOBIKIB, JIIBYATOK Ta XJIOIMYHKIB, IK BOHU
COLI1aJIbHO BUOYTOBYIOTHCS.

Tepmin «renaep» BBena y couioiorito amepukanka Exn Oxii: y 1972 poui
Buiinia i kuura «Sex, Gender and Society» («CtaTh, comliajibHa CTaTh 1
CYCIIILCTBO®). TeHep SK COL{OJIOriuHe MOHATTS 3HaJOOMIOCS Ui TOro, o0
MPOJICMOHCTPYBATH PIZHUIIO MK O10JOTIYHOI CTaTTIO JIIOJAMHU (CTATTIO SIK
OPUPOHKCHOI0  JIAaHICTIO, HE3MIHHOIO) 1 CTaTTi0 SK HabOpOM  COLIabHO
00yMOBJIEHHX OCOOJIMBOCTEH CTaTyCy Ta IOBEIIHKM IHOK Ta 4YOJIOBIKIB, SKi
chopMoOBaHi i BIUIMBOM CYCHUIHCTBA 1 MOXYTh OyTu 3MiHeHi. [lomtoBx s
MOSIBU TAaKOro TEPMIHY HaJalu eTHorpadu, sKi, BUBYAIOUM NEPBICHI KYJIbTYpPHU
OCTPIBHMX HApOAIB, BIAKpWIK B XX CT. IUIEMEHA, A€ POJIl YOJIOBIKIB 1 XKIHOK OyiH
aOCOJIIOTHO HE CXOX1 Ha 3BUYAMHI JUIsl TOrOYacHOi HAIIoi KyJIbTYpH: KIHKHA TaMm
OyiaM CUJIBHUMH, NOOYBaJIM 1Ky, NPUKAMaNM CYCHIJIbHO BaXKJIMBI PIIICHHS, a
YOJIOBIKM — TIKIIyBaJHUCS MPO JITeH 1 cTapux, obepiranu aomainHe Boruuiie. e
Jlajio TPUBIJA 3aMHUCIIMTHUCS: a YW JIMCHO CTaTh BU3HAYa€ >KUTTEBY CTpaTErito 3
MOMEHTY HapoDKeHHs? [HImMH dakTop, SKUil MPUMYCHUB BUCHUX 3aCYMHIBATHCS Y
HETMOPYITHOCTI CTaTi, — 11 HAsSBHICTH (X04a 1 HEBEJIMKOTO BIJICOTKA) JIFOJICH, ¥ STKHX
CTaTh 1 «CAMOBIIUYTTsD» HE CIIBIAAIOTh.

VYci ocobu mpuyueTHi A0 PO3BUTKY TMOMITUKH 1 aHaji3y HECYTh Ba)JIUBY
BIJIMOBIIATIFHICTh 32 3a0€3MEUCHHS TOTro, MO0 JepKaBHI MOJITHYHI TPOrpaMH 1
3aKOHOJABCTBO OYJIM CIIPaBEJIMBUMHU SIK JIJIsI YOJIOBIKIB TaK 1 )K1HOK.

3apa3, 1€ iCHy€e MOHATTS JUCKPUMIHAII KIHOK B OyJE€HHOMY >XUTTI: Il
3paKYIOTh, BUTICHSIIOTh 1 BUCMIIOIOTh. TOMY MOpsi/i 3 BUMaraHHs M piBHUX IpaB y
BUPILIEHH] JEPKABHUX MUTaHb, MOXJIUBO IMEpe] LI€I0 TE€3010, 1€ CTOITh MUTAHHS
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MIPUPOJIHOI JIIOJICHKO1 TTOBaru. 3apa3 Iie MUTaHHS € O1IbII OJMKYKUM JI0 JKIHOK, 00
camMe JKIHKM 3aBXIM BHKa3yBaJld CBIA CYNpPOTHB 4YOJIOBIKaM. Xoua 3apa3 Iie
MMATAHHA CTAJI0 OUIBIN HAI[lOHAJIBHUM 1 BOHO XBWIIOE MacHu. JKIHKHA He 0aXaroTh
OyTH 3aJIeXKHUMH KIHKA CAMOCTIMHO MOX€E JOCSTTH BEPIINH 1 OYyTH HE3aleKHOIO,
mo € copaBerauBuM. ChOTOAHI € TyK€ BaXKIMBOIO MpodOieMa 3aKOHOIAaBUOTO
BPEryJIIOBaHHS I[i€l MpoOJieMH, 3aCHOBAHOIO Ha PIBHOMY IpaBi MpaB JIOJUHHU.
Kouncturynis Ykpainu, 3aranpHa Jnekiaapailis mpaB JOIUHA, MIXKHapOIHUN TakKT
«IIpo rpomMaasHCBKI Ta MOJITUYHI TTpaBa», MixkHapoaHuil makT «[Ipo exkoHOMIYHI,
coliampHl 1 KyJabTypHI TmpaBa», KOHBEHIIs Tpo 3aXUCT TpaB JIOAUHU 1
OCHOBOITOJIOXKHUX cB000A, KOHBEHIIIA Mpo JiKBiAALIK BCiX (POPM AUCKPUMIHALIL
HI0JI0 KIHOK, 1HINI JOKYMEHTH TapaHTYIOTh PIBHICTh MpaB 1 CBOOOJ JIOIUHU 1
TPOMA/ISTHHUHA.

OTxe,niist TOro, mod CTBOPUTH CydacHY IMOJITHUKO-TIPABOBY CUCTEMY, fKa O
3a0e3nedyBalia piBHI MOKIIMBOCTI KIHOK 1 YOJIOBIKIB B Y KpaiHi HEOOX1THO:

- 3a0€e31eynTu e(heKTUBHUI MEXaHI3M peamnizarii BIIIOBITHUX
3aKOHOJaBUMX aKTIB;

- MPOBOJIUTH COLIOJIOT1UHI TOCTIKEHHS TeHACPHUX BIJHOCUH B YKpaiHi;

- MATPUMYBATH HAYKOBO-AOCTIAHY POOOTY, CHPSMOBAHY Ha yTBEPIKEHHS
Te€HJICPHOI PIBHOCTI;

- CTUMYJIIOBaTH PIBHICTh IpPaB Ta MOMJIMBOCTEH JKIHOK 1 YOJIOBIKIB Y
mpareBjaliTyBaHHs, TPOCYBaHHI TO0 CIyxO0i, MiJBUINEHHI KBamidikaiii Ta
NepeniAroToBI, MPOBAIKEHHI TIANPUEMHULIBKOT AISUTBHOCTI, MOEHAHH] TPYI0BOT
JISIBHOCTI 3 BUKOHAHHSAM CIMEHHHUX OOOB'SI3KIB;

- 3a0€3MeYNTH T1IHE CITIBBITHOIICHHS YOJIOBIKIB 1 )KIHOK y OpraHax Biajau
Ta MPEACTaBHUIILKUX OpraHax;

- 3MEHIITUTH PO3PUB Y PIBHI OIUIATH TPAIll YOJIOBIKIB 1 )KIHOK; -
JOTPUMYBATUCS TIPUHITUITY TeHJIEPHOI PIBHOCTI Tij 4ac (HOpPMYBaHHS KEPIBHOTO
CKJIaAy MiJMPUEMCTB Ta OpraHizariii Bcix (popM BIaCHOCTI.

JlocsiTHEHHsI PIBHOCTI MK JKIHKaMH 1 YOJIOBIKAMH € BaXKJIMBOIO TEPEIYMOBOIO

3a0e31eueHHsI CTab1IbHOTO PO3BUTKY JIEMOKPATUYHOTO CYCIIJILCTBA B Y KpaiHi.
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Binnuyvxui incmumym Ynisepcumemy « YVkpaina», m. Binnuys,

OKPEMI IIMTAHHA MI’KHAPOJHO-IIPABOBA
BIIIOBIJAJBHICTI JEPYXKAB: IPOBJEMMU TEOPII TA IPAKTUKH

[Ipo6nemMa 1OpUIMYHOI BIAMOBIAAIBHOCTI 3arajibHOBIJIOMA: 1€ 1 JUCKYCIi
I0JI0 TOHATIMHOTO amapary, CyTi, BUAIB IIbOTO MpaBoBoro ¢herHomeny [1, c.41].
BaxxnuBicTh Ta 3HAYEHHS IOPUIUYHOI BIAMOBITAIBLHOCTI BIIOOpaXkeH1 y 0araThox
HAayKOBHUX JOCHII)KeHHsAX. [IuTaHHA MIKHApOJHO-IPABOBOI BIANOBIAAIBHOCTI
JIepKaB JIOCTIKYBaJIOCh Y HAYKOBHUX MpaIX TaKUX YKPATHCHKHUX Ta 3apyOiKHHX
HaykoBUIB, sk: A. I. JImutpieB, B. I'. byrtkeBuu, O. B. 3anopoxHii,
M.O.baiimypatoB, FO. 1O. bnaxesuu, B. A. Bacwmienko, I'. I. Tynkin, I. L.
Jlykamyk,}O. M. Konocos, C.b. Packaneii. BogHouac 3a3HaveHi TOCTIIKEHHS HE
BUYEpHaNIU L0 OaraTorpaHHy TeMmy. TakuM 4YHMHOM, CTaH PO3POOKH MpoOIeMU
3YMOBUB aKTyaJIbHICTh 00paHoi TeMu mociikeHHs. HaykoBa HOBU3HA OCIIKEHHS
BU3HAYAETHCS, MpoOIeMaMu MIKHAPOAHO-MPABOBOI BIJIMOBIAAIBHOCTI ACp)KaB 3
ypaxyBaHHSM Ta Ha OCHOBI THX 3MiH, SKl BIIOYJIUCS Y MI)KHAPOJIHUX BITHOCHHAX
IPOTATOM OCTaHHBOIO POKY.

Opnnak, sk ciaymHo 3a3Hadae [.I. Jlykamyk, fKIo y MHHYJIOMY BOHA
BUBYAJIACH Y TIPAIX, MPUCBIYECHUX OKPEMUM Tay3siM IpaBa, TO B OCTaHHIM 4dac

BOHA TPHWBEPTAE yBary 3arajibHOi Teopii mpaBa [2, c.11]. OgHum i3 cydacHHX
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KJIFOYOBUX THUTaHb Teopii Mpapa € mpobiieMaTHKa MOB’s3aHa 3 Kiacudikalli€ero
IOpUIMYHOT  BIAMOBINANBHOCTI. 3a3BUYail  BHUIUIAIOTH BUIA  FOPUIAYHOT
BIIMIOBITAJIBHOCTI 3a Tally3sIMH MpaBa, TOOTO TpaJUIiHI BUIAA HOPUIUIHOT
BIIMMOBIAABHOCTI — Ti, IO BU3HAIOTHCSA BCiMa HAYKOBIIIMH, ICHYBaHHS SIKHX €
oe3cnipaumu. Cepen Takoi kimacuikaiii BUKIIOUEHHS CTAaHOBUTH MIXKHAPOJIHO-
npaBoOBa BIANOBIJAJIBHICTb, [0 HE € Taly3¢BUM BHUJOM IOPUAUYHOI
BinmoBiganmpHOCTI. OpHak 711 ICHYBaHHS HE BHUKIWKAE 3alepeueHb Cepel
HayKoBIIB [3, ¢.432], Xx04a BOHA € MaJIOJOCII/KEHOK Y 3arajbHii Teopii mpasa.
Jlocnipkytoud JaHe MHUTaHHS HEOOXITHO pO3PI3HATH MyOJNiyHI Ta MpUBATHI
MI)KHapOAHO-NPaBoBi BiAHOCUHU. Cy0’ekTamMu IMyOI1YHOI MI>KHApOJAHO-IIPaBOBOT
BIINIOBIIAJIBHOCTI BU3HAIOTh JACP)KaBH, MIKHApPOJHI OpraHizalii, Ta 3a TEBHHUX
oOctaBuH — @13uyHUX 0ci0. CTOCOBHO MNPUBATHOI MIKHAPOAHO-IIPABOBOT
BIIMIOBITAJIBHOCTI, CJIiJ BHUJIUIMTH, SK CYO’€KTIB NPaBOBIAHOCHH, JEpiKaBH,
MDKHApOAHI opraHizamii, ¢GI3UYHUX 1 IOpUJWYHUX O0cCi0, SKIIO BOHU €
KOHTpareHTaMH Yy JOTOBIpHMX BIJHOCHMHAax. BOawaeTbcs, mo (K Yy
MPUBATHONPABOBUX TaK 1 y MYOJIYHO-NIPABOBUX BIIHOCHUHAX JAaHOTO BHIY
ocoOJIMBE 3HAYEHHS TOC1JIa€ JIeprKaBa.

CyyacHuid r00ani30BaHUM CBIT BUMAara€e TICHOTO B3a€MO3B’SI3KY MIX
JepkaBaMM, 32 TaKMX OOCTaBUH MPABO BIIrpa€ BaXJIMBY POJIb y AUHAMIYHOMY
TIPOLIECi CBITOBOTO PO3BHTKY Ta NpPOTHCTOSHHS CBIiTOBMM 3arposam. Ioro
JI€EBICTh, CEpeJ 1HIIOTO, 3aJeKUTh Bl €(PEKTUBHOCTI HOPUANYHUX 3ac00iB
3a0e3MeueHHs TOTPUMaHHsI OCHOBHHX IPUHIIMITIB 1 HOPM TIpaBa.

KpusoBa cutyarisi, mo ckiajgack B YKpaiHi, arpecuBHi Aii Pociiicbkoi
®enepartii cTaBiIATh MiJ 3arpo3y SKUTTS 1 O€3MeKy YKpPaiHChKMX T'POMAJSH.
3niiiCHEHHS CYCIJIHBOIO JIep>KaBoro aHekcii Kpumy Ta po3B’si3aHHSI arpeCUBHUX
N BINCHKOBOTO XapakTepy, (hiHAHCYBaHHS CEMAapaTUCTCHKUX, TEPOPUCTUUHHUX
aKIii, HE3aKOHHE TMocTadaHHs 30poi B YKpaiHy, CymepedyuTh MIKHAPOIHUM
HOpMaM, a TaKOX MIJPUBAIOTh MIJBAJIMHA MIKHapoJHOro mnpasa. EdexTuBHUM
ITHCTPYMEHTOM [IJIs KOMIUJIEKCHOTO BHPINIEHHS 3TalaHuX Mpo0JeM Mae CTaTh
MOXIJIMBICTh ~ NPUTSATHEHHS  JIepKaBU-arpecopa 10  MIXHApOHO-IPABOBOI
BI/III0B11aJILHOCTI.
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JepxaBu y MIXKHApPOJIHUX BITHOCHMHAX peali3yloTh CBOOOY BOJI, BIJMOBIIHA
peatizailisi 3HaXOJIUTh CBO€ KOHKPETHE BHPAXECHHs B MOBEIIHII JI€p>KaBH, KOTpa
BU3HAYAETHCS K «(PaKTUUHMM KpUTEpid OIIHKK BiAmoBigaidbHOCTI» [1, c. 36].
Bimomo, mo y pasi, KOJAM 3a3HaueHa IMOBEAIHKA 3IIHCHIOETBCS «B paMKax
MIPaBOBUX HOPM Ta THIX i7i€aJTiB, JUIsl TOCATHEHHS SKUX HOPMH OyJId BCTAHOBJICHI»
[2, c¢. 13], To me o3Hayae, IO JEep)KaBa BHUCTYMae SK CyO0 €KT IO3UTUBHOI
BimoBigansHOCTI. OfHAK, SKIOO Jep)KaBa HEMPaBOMIPHO peaiizye cBoOomy ii
BOJII, IO BHUABISEThCA Yy (akTi BYMHEHHS HEI IMPABOIMOPYIICHHS, TOI1
MDKHApOIHO-TIPAaBOBa BIJIMOBIAbHICT, HaOyBae HETaTMBHOTO Xapaktepy. Ha
nymMky B. A. Bacuienka, «MIDKHapoJHE TMPaBONOPYIIEHHS 3 TOYKH 30Dy
MDKHAPOJIHOTO TpaBa € He MPOCTO (HaKTUYHUM JISTHHSAM, a IOPUAUYHUM (PaKTOM,
SKUU TOPOJIKY€E BIANMOBIAAIBHICTh MpaBonopymHukay [3, c. 112], miakpeciumo,
mo (GaKTUYHOIO TMiJICTABOI0 BUHUKHEHHS HETaTHBHOI MIKHApPOIHO-TPABOBOI
BIJIMOBIJIAJILHOCTI JIEP>KaBU € BUMHEHHS HEIO MIKHAPOIHO-TIPOTUIIPABHOTO JisTHHSI.

HeoOximgHo  3ayBakuTh, 110 OCHOBHUMHU IOPUAMYHHMHU  HACTIIKAMHU
MDKHApOIHO-TIPOTUIIPABHOT  TOBEIHKK € O0OOB’A30K Jep>KaBU MPUITUHUTH
NPOTUIIPABHE JIISIHHS Ta HAJaTH MOBHE BIJUIKOAYBAHHS 3a CIPUYMHEH! 30MTKHU.
[Ipy bOMY MPUITMHEHHS MPOTHUIIPABHOTO JISHHS € TMEPIIO0 BAUMOTOIO BiTHOCHO
JIKBiJAIli HACIIAKIB BIAMOBIIHOIO JiSHHS, 1100 BIJHOBUTH MPAaBOBITHOCHHH,
MOPYIIEHI MIXXHAPOJHO-MIPOTUIIPABHUM [IISIHHSAM. TakuM YMHOM, Ha MiJACTaBl
BHIIE3a3HAYCHOTO BIIMITUMO, IO MIKHAPOJIHO-TIPOTUIIPABHE ISIHHS TOPOIKYE
MPaBOBl HACIIJKH, SIKI BUSBISIOTHCS y BUHHUKHEHHI Takux OOOB’s3KIB 3 OOKYy
JeP’KaBU-TIPABOTIOPYIITHUII: TIPUITMHCHHS TPOTHUIIPABHOTO JIiSTHHS, HaJTaHHS
rapaHTii Ta 3aleBHEHHS HE TOBTOPEHHS MPOTHUIPABHOTO ISTHHS, BIAIIKOyBaHHS
30UTKIB y (popMi pecTuTylii, caTucdakiii Ta/abo KoMreHcarii.

Cnucok eukopucmanux o0xcepe:

1. buprokosa JI.C. IlpaBo MexIyHapOIHON OTBETCTBEHHOCTH: JTallbl CTAHOBJICHUS U
passutust/ JI.C.buprokosa // MexnyHapoaHoy myOnuyHoe W yactHoe mpaBo. — 2007. Nel. —
C.36.

2. Jlykamyk W. U. [IpaBo mexayHapoanoit orserctBeHHocTH/ U. 1. — Mocksa: Bontepc
Knysep, 2004. — 432 c.

3. Bacunenko B.A. OTBETCTBEHHOCTb rocy/lapcTBa 32 MEXIYHApPOIHOE IpaBOHApYILIeHUE/
B.A Bacunenko. — K.: Buma mkomna, 1976. — 276 c.
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Moposoe I. 0.,3113-55/13

Inemumym npasea ma cycninbHux i0OHOCUH
VYuieepcumemy « Yxpaina», m. Kuis,

HAYKOBUL KEPIBHUK. OOKMOP I0OPUOUUHUX HAYK,
npoghecop Mypawiun O.1I".

MPOBJEMM YJIOCKOHAJIEHHSA KOHCTUTYIINHO-TIPABOBOTO
CTATYCY CYJII KOHCTUTYIIAHOTO CYIY YKPATHUI

JlocmimKeHHsT TIPUPOIM CYIOBOI BIAAM TPHUBAIMA Yac € MPEAMETOM
BUBYCHHS HE JIMIIE TMPEACTABHUKIB IOPUANYHOI HAYKH, a ¥ MPaAKTHIHHX
MpaIliBHUKIB Cy10BUX opraHiB. OcoOJIMBOro 3HAYEHHS B IIbOMY KOHTEKCTI Ha0yBae
MUTAHHS KOHCTUTYIIHHO-TIpaBOBOro crarycy cyanaiB KoucruryniitHoro Cyny
Vkpainu. Huni, xomu mnepes CyCHUIbCTBOM 1 JIEPKaBOIO CTOSITh HEBIJIKIIATHI
3aBJaHHS NOOYJ0BU MPABOBOI Jep:kaBu, 3ajekiapoBaHoi y ctatti 1 Konctutyii
VYkpainu [1]., nmepmioueproBoro € npodiemMa OHOBJIEHHS YHMHHOI'O 3aKOHO/ABCTBA,
HaJlaHHS HOMY peallbHOro, a HE JIEKJIApaTUBHOIO XapakTepy. BupimeHHio 1€l
npo0JIeMHU 3HAYHOIO MIPOKO CHOPUSIOTh TEOPETHUYHI PO3POOKM Ta HaI0aHHS, KOTp1
Ha0yBalOTh HOBHUX IMIYJBLCIB y 3aKOHOJABCTBI. Lle Takox crocyeTbes 1 mpobiem
KOHCTUTYIIHO-TIPAaBOBOTO cTatycy cyaniB Koncrurymiitnoro Cyny Ykpainu.

HismpHicTe KoHcTuTyniitHoro Cyny YkpaiHu ONpoOTATOM OCh YXKe Maibke
JBAIIATH POKIB YKa3ye Ha Te, IO TaK 1 3aJIMIIUINCS HEPO3B’I3aHUMHU TIPOOIeMH
BJIOCKOHAJICHHS 3aKOHOABCTBA, IKUM yperyJIb0BaHO HOTO OpTaHi3allifo i mOpsSI0K
nisibHOCTI. [l mpoOiiemu moB’si3aH1 Hacammepes 13 HEAOCKOHATICTIO JESKUX
nosioxkeHb 3akony Ykpainu «lIpo Koucrurymiiinuii Cyn Ykpaiau» [2]. HasBHICTS
TaKUX HEJIOJIKIB € 31e0UIBIIOr0 HACIIIKOM TOTO, IO IIei 3aK0H 00’ €IHaB HOPMH,
Kl MalTh YyperyJbOBYBaTH pi3HI crHerudiyHi 0COOJUBOCTI KOHCTUTYIIIHHOTO
CyJIOYMHCTBA, a caMe: HOPMH 3 OpraHi3alliHUX TUTaHb JISUIBHOCTI
Koncrurymitinoro Cyay, HOpMH, KOTPUMH BH3HAYCHO OCHOBHI TIOJIOKCHHSI
KOHCTUTYI[IHHOTO TIpaBa, Ta HOPMH, SKI PETyJIOTh TPOILEC 3AIMCHEHHS
KOHCTUTYIIIHHOTO CY/IOYMHCTRBA.

3a CBO€IO CYTTIO TPABOBUU CTATyC CYIJAl € PI3HOBHIOM 3arajJibHOTO

CTaTyCy TpoMaasHWHA. MHOXWHHICTH 3B’SI3KIB Ta pOJIeH, SKI BIJIrpae B
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CYCHIJIbCTB1 JIIOJWHA, MPU3BOJIUTH 1O ICHYBaHHS BEJIMKOI KUIBKOCTI PI3HOBHJIIB
CTaTyCiB, cepell SKUX PO3PI3HAIOTh NPHUMHCAHI, TOOTO Ti CTAaTyCH, SKi
3100yBalOThCS BiJl HAPOJKEHHS (paca, cTaTh, BiK, HAI[IOHAJIBHICTh) Ta HaOyTi abo
npua0aHi, SKi JOCSATAIOTBCS BIACHUMH 3YCWUIMH  (CIMEWHE CTaHOBHIIIS,
npodeciiiHo-kBamiQikaniiHui piBeHs To1o) [3,c. 199-200].

OcobOmuBuit  craryc cynniB  Koncrturymiiinoro Cyny — Ykpainu
3aKPIIITIOETHCS 1y TIOKH 1ie JitouoMy 3akoHi Ykpainu «IIpo nepkaBHy ciyk0y»,
akui  BimHOCUTh [onmoBy Ta cymniB KoncturymiiHoro Cyny VYikpaiHu A0
Jep)KaBHUX CIY>KOOBIIIB, TMPABOBUM CTAaTyC SIKUX TIUIATa€  OCOOTHBOMY
paBoBOMY perymoBaHHIO [4]. Tak, crarrs 9 3akoHy BCTaHOBIIIOETBHCSA, IO
npaBoBuii craryc llpesmpenra VYkpainum, ['omoBu BepxoBHoi Pamu VYkpainu
['omoBu t1a wuneHiB Koucturyuiiinoro Cyny VYkpainu, [omoBu Ta cyauis
BepxoHoro Cyamy VYkpainu, ['o0BU Ta Cy[iiB BHUIIOTO CHEIIaTi30BAHOTO CYAy
VYkpainu, ['enepanbaoro [Ipokypopa Ykpainu Ta HOro 3acTyIMHUKIB PETYIIOETHCS
KoHcTutytiero Ta cneniaaizoBaHUMH 3aKOHAMU Y KpaiHU.

B ykpaiHChKOMYy 3aKOHOJIaBCTBI BIJICYTHSI HOpMa, sika O Oe3mocepeaHbo
3aKpiIuIoBajia €IHICTh cyaaiB. OHAK, BpaXOBYIOUYM MOJOKEHHS 3aKOHY YKpaiHu
«IIpo cymoyctpiii 1 craryc cyaaiB»[S], mnepembadeHo, IO CYJOYHMHCTBO
sniicHioeThest  Konctutymitinum  Cynom  YkpaiHm Ta  cygamMu  3arajibHOl
IOPUCIUKIIII, @ TAKOX, 110 CYJOBY CHUCTEMa YKpaiHU CKIaJal0Th CYAM 3arajibHOl
topucaukiii Tta Koncrurymiiinuii Cyn  VkpaiHu sgkuiie  €IUHUM  OpraHoM
KOHCTUTYIIMHOI opucaukiii B YkpaiHi. Ilopsgok opranizamii, IissIbHOCTI
Koncrurymiitnoro Cyay VYkpainu Ta craryc cynal Koncruryuiiinoro Cyny
VYkpainu BctaHoB0I0THCsS KoHcTuTymiero Ykpainu[1] Ta 3akonom Ykpainu «IIpo
Koucrurymitnuit Cyn Ykpainu»[2].

[TincymoByr04H BUKJIAJICHE, 3a3HaYMMO, 10 Oe3nepeyHo
paBoCyO’€KTHICTh € HE JIMIIE MOXKIIMBICTIO 200 37]aTHICTIO pealibHOI 0coOu OyTH
HOCIEM BKa3aHUX MpaB Ta OOOB’S3KiB. BiNbIl TOYHOIO € AymMKa Mpo Te, IO
MPaBOCYO’€KTHICTh CBIJYUTH TMPO HASBHICTH BKAa3aHOI MPaBOBOi 37aTHOCTI.
He3anepeuHuM € TakoX MOJOMXKEHHS MPO Te, 110 MPaBOCYO’ €EKTHICTh Ta MPABOBUI
CTaTyC TICHO B3a€MOIOB’SI3aH1, OJJHAK € MOHATTAMU HE TOTOXHUMU. KoxkHe 3 1ux
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MOHSATHh Ma€ CaMOCTilfHE 3HAYCHHSI.

Buctynmaroun  mepenymoBoro  HaOyTTs  0oco0ow  cTarycy — Cyaal
Koucrurymitnoro Cyay Ykpainu, npaBocy0’€KTHICTh BIJIITPA€ CaMOCTIHHY POJIb.
3 HaOyTTsIM 0C000I0 CTaTyCy CYIIi, MPaBOCYyO €KTHICTh (PaKTUYHO BKIIOYAETHCS
70 HBOTO Ta XapaKTepU3ye€ HAsSBHICTb 3JaTHOCTI 0cobm 30epiratu 3a co0oro
orpuManuii craryc cynnai Koncruryuiitnoro Cyny Ykpainu. Ha namry gymky, Taka
XapaKTepUCTHKA MPaBOCYyO’€KTHOCTI CyJAJlI Ma€ CBOE BJIACHE 3HAUCHHS, SKE
MOJIATaE y TOMY, IO 3 1i BTPATOIO MPHUMNHHIETHCA 1 MPABOBUH cTaTyc Cy.i
Kouncturyuiiitnoro Cyny Ykpainu.

Cnucok eukopucmanux oxcepen:

l. Koncrutymiss VYkpainu: BepxoBHa Pana VYkpainu; Konctutymis,
3akoH Bixg 28.06.1996 p. Ne 254k/96-BP. [EnexktponHuii pecypc] — Pexum
noctymy:http://zakon2.rada.gov.ua/laws/show/ /96-%D0%B2%D1%80

2. [Ipo Koncturyuiiinuii Cyn Ykpainu: BepxoBHa Paga Ykpainu; 3akoH
Bim 16.10.1996 Ne 422/96-BP[EnextponHuii pecypc] — Pexum pocrymy:
http://zakon0.rada.gov.ua/laws/show/422/96-Bp

3. FO3ikoBa H.C. CynoBi Ta mpaBOOXOpOHHI OpraHu YKpaiHU: HaBu.
noci6. mns cryd. Bunl. HaBy. 3aki. / H.C. IOzikoBa; [IHinponeTpoBChbKuit
HaIllOHATBHUM YH-T. — 4 BUj., nepepo0. 1 nomn. — K.: Ictuna, 2006. — 320 c.

4. [Ipo nepxkaBHy cayxOy: BepxoBna Pama VYkpaiam; 3akoH Bifg

16.12.1993 No 3723-XII [Enektponnmii pecypc]. — Pexum pocrymy:
http://zakon(.rada.gov.ua/laws/show/3723-12

5. [Ipo cynoyctpiit 1 craryc cynaiB: BepxoBna Paga Ykpainu; 3akoH Bij
07.07.2010 Ne  2453-VI  [EnmexktponHuit pecypc] — Pexumm pgocrymy:

http://zakon5.rada.gov.ua/laws/show/2453-17

Hamyx /[.1O., [13-21-13,
Binnuyoxuit incmumym Yrnieepcumemy « Yxkpaina», m. Binnuys,
Haykosuil Kkepignuk: cm. sukiaday Mucax O.1.

IOPUANYHA BIANMOBIJAJIBHICTD 3A MOPAJIBHY HIKOAY

AxTyanpHICTh 0OpaHOi TemMH OOyMOBJIEHA HEOOXIJHICTIO CTBOPEHHS
PO3BMHEHOI0 MEXaHi3My peaji3allii mpaB 1 CBOOOJ JIIOAUHHU HUIIXOM PO3BUTKY 1
BJIOCKOHAJICHHSI 1HCTUTYTY BIJIIKOAYBaHHS MopaybHOI mkoau. IIpoGrmemaTunka
BIJIIIKO/TyBaHHSI MOPAJIbHOI IIKOJU € OJHIEI0 3 HaMIIKaBIIIMX Ta aKTyaJlbHUX Y
LUBIJIBHOMY IpaBl 3 TEOPETUYHOI TOUKU 30pYy, ajl€ ¥ UM HE HANCKJIAaJHILIOK Ha
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npakTull.l 0OJOBHUM 1HCTPYMEHTOM [UJIsi 3aXHCTy TMpaBa Ha KOMIICHCALIIO
MOpaibHO1 (HEMAHOBOI) IKOAH € CyJI0BUM 3axucT. CaMe TOMY JOCUTh BaXKJIMBUM
€ IOPUIWYHO TPOIEC peajizailii He TUIbKM MpaBa HAa KOMIICHCAIII0 MOPaJIbHOT
IIKOAM, aje W caM MeEXaHI3M YCTAaHOBJICHHS HasBHOCTI (200 BiJACYTHOCTI)
MOpaJbHOI IMIKOJHM, a TaKOX BU3HAUEHHS 1i TPOILIOBOrO €KBiBaJeHTa.fIK MOKa3ye
MpaKkTUKa y COpaBaX MpoO BIAIIKOAYBaHHS MOPAJbHOI IIKOJM B YacTHHI
BU3HAUEHHS pO3MIpY il KOMIIEHCaIlil, 1 BAHUKAIOTh HAMO1IbII KOMi31i.

JlocnmiKeHHsIM TIPOOJIEMHUX TUTaHb BIIIIKOAYBAHHS MOPAJIbHOI IIKOAU
3aiiMaJINCh Taki BYEHI Ta HaykoBi misdi, sk 3aika FO.O., Cononko€., [I3epa B.O.,
[emuymenko F0.C., EpneneBcbkuii A.M. Ta 1HMII.

3 npuitHaTTaM KoHctutymii YkpaiHu IHCTUTYT BiJIIIKOJYBaHHS MOPaJIbHOI
IIKOAW B YKpaiHl po3MMpPEeHo 1 normubaeHo, OCHOBHUI 3aKOH 3aKpIILIIOE MPABO
KOXXHOTO TpPOMaJISHMHA Ha BIJIIIKOJAYBaHHS 3a PaxXyHOK JepXaBU YH OpPraHiB
MICLIEBOTO CaMOBpSAYBaHHS MaTeplaJbHOI Ta MOpaIbHOI IIKOAM, 3aBJIaHOl
HE3aKOHHUMU PIIICHHSIMH, JTIAMU YU O€3MiIsUIbHICTIO OPTaHiB JIEp»KaBHOI By,
OpraHiB MICIIEBOTO CAMOBPSIyBaHHA, iXHIX IMMOCATOBUX 1 CIY>KOOBUX 0Ci0O TpH
3M1MCHEHHI HUMM CBOIiX IOBHOBaXX€Hb.30KpeMa, HaJa€ TPOMaJsHAM IPaBO Ha
BIJILIKOAYBaHHS ~ MOpajbHOI  (HEMailHOBOi) IIKOAW, HAHECEHOi  300poM,
30epiraHHsM, BUKOPUCTAHHSM 1 TOIIMPEHHSIM HEIOCTOBIPHOI iH(opMalii Mmpo
IpOMaJITHUHA Ta YJIeHIB HOro ciM’i (cT. 32); He3aKOHHUMHU PIIIEHHSAMH, JISIMUA YU
0e3IisTbHICTIO OPTaHiB JACP)KABHOI BJIaJI, OpPraHiB MICIIEBOTO CaMOBPSAYBaHHS, 1X
MOCaI0BHX 1 CITY’KOOBUX OCIO MpHU 3[1HCHEHHI HUMHU CBOIX MOBHOBaXeHb (CT. 56);
0e3MiICTaBHUM 3aCyDKEHHSM (CT. 62) Tomo[1].

Ocoba (¢izuyna abo (OpUAMYHA) Ma€ TPaBO BUMAaraTH KOMIIEHCAIT]
3aBJAaHOI i MOpaJbHOI IIKOAM B OYIb-SKOMY BHIIQJIKy MOpPYLIEHHS ii Mpas,
HE3aJIe)KHO BIJ] TOTO, YU MepedadeHe Take mpaBo I0roBopoM abo 3akoHoM. Pazom
3 TUM, TEBHUMH HOPMATUBHHMH aKTaMH TMPSMO TependavdacTbCcsi MOXKIUBICTD
MOTEPHIJIOr0 BUMAarati KOMIIGHCAIlll 3aBAaHOl oMy MoOpajbHOI MKOaU. Tak y
[{uBiIBHOMY KOJIEKCY YKpaiHM Take MpaBo mependadeHo, 30kpema, cT. 216, 225,
227, 611, 700 tomo. BnacHe BiAIIKOAyBaHHS MOpPaIbHOI IIKOJHU € CAMOCTIMHUM
CcriocoOOM 3axXMCTy LMBIIBHUX MPaB Ta 1HTEPECIB BIAMOBIIHO 110 M. 9 4. 2 cT. 16
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yuHHOTO [{MBIIBEHOTO KOEKCY YKpainu [2].

Pa3oM 3 TuM BH3HAUUTH MEXYy MK MailHOBUMH 1 HEMaWHOBHUMH Oyiaramu
noBoil  ckiagHo. [IpuOnu3HUN mepemKk HeMarepialbHUX Ojar 3a3HadueHoO B
Koncturynii Ykpainu ta B LluBinbHOMYy Kozaekci YkpaiHu. 3TiHO 31 CTaTTAMHU
269, 270 LluBinbHOrO KOJEKCy YKpaiHM OCOOMCTMMM HEMAalHOBHMH IpaBaMu
¢di3uyna ocoba Bojiogie J0BIYHO. BOHa Mae MpaBo Ha JKUTTS, Ha OXOPOHY
3JI0pOB’sl, HA CBOOOTY 1 0COOHMCTY HEIOTOPKAHHICTh, ITPaBO Ha MOBAry A0 TiAHOCTI
Ta 4decti Tomo. 3a cr. 271 I{uBiIBbHOTO KOJEKCY YKpaiHU 3MICTOM OCOOMCTOTO
HEMaTHOBOTO MpaBa € MOXKJIUBICTh (PI3UYHOI 0COOM BUIFHO, HAa BIACHHUM PO3CYH
BHU3HAYATH CBOIO MOBEAIHKY Yy c()epl CBOrO IPUBATHOI'O KUTTS[2].

VY Hayll IUBUIBHOTO IPaBa, BXUBAIOTHCS K TOTOXHI MOHATTS «MOpabHa»
Ta «HeMaiiHOBa» mKoja. OgHak y [{luBUIbBHOMY KOJIEKCl YKpaiHM Ta IHIIKUX aKTax
3aKOHO/IABCTBA HABEJIEHO iX apryMEHTOBAaHE PO3MEXYBAaHHs: TEPMiH «MOpaJibHa
IIKOJIa» JIOLUIBHO 3aCTOCOBYBAaTHM BHUKIIOYHO 1040 (I3M4HOI ocobu, a
«HEMalHOBa IIKOAa» — IIOAO0 AHAJIOTIYHUX BTpaT OpUaAn4HOi ocoou. IIpaBo Ha
BIJIIKOYBaHHSI MOPAJIBHOI IIKOJIM BUHUKAE 32 HAIBHOCTI Mepe10aYeHNX 3aKOHOM
yMOB a00 MJCTaB BIAMOBIJATBHOCTI 32 3aMOAISIHY HIKOAY.

Ak 3a3HaueHo y 1. 4 nocranoBu [Inenymy Bepxosaoro Cyny Ykpainu «IIpo
CYIOBY NpPaKTHKy B CIpaBaXx IMpoO BIJIIKOAYBaHHS MOpPaJbHOI (HEMailHOBOI)
mkoam» Big 31.03.1995 poky Ne 4, y mo30BHIM 3asiBi IpoO BIJIIKOYBaHHS
MOpajbHOI (HEMalHHOBOI) IKOAU Ma€ OyTH 3a3HaY€HO, B YOMY TOJISTa€E 1Sl MIKOJa,
SKUMHU HENPAaBOMIPHUMH AisIMU (O€31IsUTBHICTIO) 1i 3aMOA1SIHO Ta SKUMH JI0Ka3aMu
BOHa MiATBEpIKyeThcs. DakT 3amolisiHHA MOPAIBHOI IIKOIW MOBUHEH JIOBECTH
no3uBad. Sk 3asznauae [lnenym BCY, popmamu mopanbHOI MIKOIU €, 30KpeMa,
MOpaJIbHI YW (PI3UYHI CTpaXJIaHHSA. SIKIIO CTOCOBHO MOPANBHUX CTpa)XKaaHb
CUTYyaIlisl € OUTBII-MEHII 3pO3YyMIJIO0, TO MOAO0 (PiI3MUYHUX CTPAXKIaHb BHUHHKAE
NUTaHHS PO3MEXKYBAaHHS 3 TaKUMHU TOHATTAMH, SIK «(PI3WYHA LIKOAA», «IIKOJA
3JI0pPOB’10», OCKUIBKKA BOHU MK cO00I0 He 30iratoThcsa. ToMy B CyZOBIM MpaKTHII
CIIIJI PO3MEKOBYBATH (PI3UYHY IIKOIY SIK MAaWHOBY LIKOAY 1 (DI3MUHI CTPaXKIaHHS
K HEMaWHOBY KOy [3].

Tox, oiHE 3 HAM3HAYUMIIIMX MMOOJIEMHUX MUTAHb € PO3MIP BIIIKOTyBAaHHS
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MOpPAJIbHOT IIKOJAW. 3aKOHOJABI 3aJMIIMJIM 3a CYJOM TIIpaBO BHUPIUIYBaTH
HAJIEKHICTh Ta PO3MIP BIIUIKOAYBAHHS MOPAJbHOI LIKOAU, OCKUIBKH B UHHHOMY
3aKOHOJIABCTBI YITKUX MEX TAaKOro po3Mipy He nepeadayeHo. Y 3B S3KY 3 UMM Y
NOTEPHUINX BHUHHUKAE YIEpeKeHa OIlIHKa CBOIX MOHECEHUX CTpPa)xJaHb, IO
MOPOJIKYy€ BUHUKHEHHS HOBUX CHOpPIB.3 OIMSAy Ha 1€, HEOOXiTHO pPO3pPOOUTH
NPUHIUANK MIHIMQJIBHOI Ta MaKCUMaJbHOI MEX1 BHU3HAYCHHS PO3MIPY OIIIHKHU
MOpaibHOI 1IKOAU. Lle 1acTh MOXKIMBICTh CyAy peajbHO OI[IHUTH Ta MPU3HAUNUTH
MOTEPHIJIOMY BIAIIKOAYBaHHS MOpaJibHOI 1IKou [4, ¢. 347].

Ha Hamy nymKy, Ansi BIOCKOHAJIEHHS 3aKOHOAABYOI 0a3u IO PETYIIOE
MUTAHHS MOPAJIBbHOI IIKOAW Ta HOPUAUYHOI BIAMOBIJATBHOCTI 3a HEI, CIiJ
BU3HAUUTH UYITKI METOJMKHM BHM3HAUEHHS pPO3MIPY MOPAJIbHOI MIKOJAW, IO
npaitoBatuMe 1o ycii Ykpaini. CyyacHa HEBU3HAUEHICTh JA€ 3MOT'Y OCIIOPIOBATH
pILIEHHS CyAy 3 LbOTO NUTAHHS, TOMY Oe€3iid JIOJEH MpoCcTO HE OTPUMYIOTh

Bi,Z[HIKOI[YBaHHH, 9UM IIOPYIIYIOTHCA X OCHOBOIIOJIOXKHI IIpaBa.
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3AXHUCT IPAB I CBOBOJI TPOMAJISIH Y CBITJII BAMOI' KOHCTUTYIIII YKPATHA

CEKIIA 2. HIUBLJIBHE TA CIMEWHE IPABO; IUBLJILHUM MTPOIIEC

baxnoecvka I .I1.,x.10.H., Ooyenm

Kagheopu ncuxonoeii, coyionoeii ma npasa

Binnuyvxuit mopeosenvno-eKoHOMIYHUY IHCMUmMYm

Kuiscvkozo nayionanbho2o mopeoeenbHo-eKoHOMIYHO20 YHigepcumemy

IHPABOBA ITPUPOJA JOTI'OBIPHUX ITPABOBIITHOCHH OO
BUKOHAHHA HAYKOBO-AOCJIJIHUX POBIT

BusHaueHnHs 10pUIWYHOI TpUpPOIU OyAb-SIKOTO COINAJIbHOTO SIBUIA B
TEOPETUYHOMY KOHTEKCTI INependadae BUSIBJICHHS HOro CYTHICHOI 3HAYUMOCTI Y
mpoctopi ¥ yaci, yMOB (OpMYBaHHs, PO3BUTKY, I€PETBOPEHb, 3MIH Ta
MPUTIMHEHHS BIAMOBIAHO 10 JIETalli30BaHUX (DOPM pearbHOTO (PYHKI[IOHYBaHHS.

Y nmpukinagHOMy acmekTi IOpUAMYHA TPUpPOja COILIAIBHOTO  SBHINA
nependayae XapakTEPUCTUKY YCi€l PI3HOMAHITHOCTI MPaBOBUX 3B’SI3KIB MIK
3alHTEPECOBAHUMH 0C00aMH, 0cCOOJMBOCTEN iX (OopMyBaHHS 3 YypaxyBaHHIM
MaTepialbHUX YW 1HTEJIEKTYaJbHUX 1HTEPECIB IUX MPaBOBITHOCHH 3aJICKHO BiJ
SKOCT1 JIOCATHYTOT0, 0OYMOBJICHOTO IOTOBOPOM HAYKOBOTO PE3yibTaTy.

Opuanuna mpupoma [HOTO  JIOCHIHKEHHS Tepefadadac  pO3KPUTTA
MOHATIHHO-KATErOpiaIbHOTO arapary JIOTOBIPHUX MPABOBIAHOCUH HAa BUKOHAHHS
HAyKOBO-JIOCIITHUX POOIT, IX MICIIS Ta POJIl Y CUCTEMI HUBUIbHUX MPABOBIAHOCHH.

BusiBnenHst peasibHOI IOpUIUYHOI MPUPOJX MPABOBITHOCHH Ha BUKOHAHHS
HAyKOBO-JIOCHIIHUX POOIT mependavyae Hacammepel BU3HAUEHHS MICIS Ta POl
BIJIMOBIJTHUX MPABOBUX HOPM y CHUCTEMI 00 €KTHUBHUX Ta Cy0 €KTHUBHUX MPABOBUX
MOXJIMBOCTEH, 30KpeMa IIUBLIFHOTO JOoTroBipHOTO mpaga [1, ¢. 103].

[lo-mepmie,  HOPMATHBHO-TIPABOBOIO  3aKOHOJABYOK)  OCHOBOIO  iX
dbopmyBanns € Hacammepen ctarTi 892-900 IluBinpHOrO KOMEkcy Ykpainu (mami
K VYxkpainu), ki perymroiTh y CYKYIMHOCTI OJHOPITHI MPAaBOBIIHOCHHU Ta 3a
CBOIMHU NPaBOBUMH O3HAKaMH YTBOPIOIOTH BIAMOBIAHHUI JTOTOBIPHO-IIPABOBUI
IHCTUTYT IUBUTHLHOTO 3aKOHO/IABCTBA 1 TIpaBa YKpaiHu.

[To-npyre, MOroBipHI MPAaBOBIAHOCMHM HAa BUKOHAHHS HAYKOBO-JOCIIIHUX
poOIT 3 TOYKHM 30pYy 3aKOHOAABYOTO yperyitoBaHHS 0a3ylOThCs Ha JOTOBIPHUX,
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MNIAPSAIHUX 3acajax 3AIMCHEHHS BKa3aHUX poOIT, IO CKJIQJalOThCs MIXK
3aMOBHMKOM Ta iX BHKOHABIIEM, 3 METOI OTPUMaHHS IEBHOTO HAYKOBOTO
pe3yinbTaTy, 10 Jajio MiJCTaBy JESIKUM YYEHHUM TOBOPUTU MPO iX JOTOBIPHO-
HiApAIHY NpUpoay abo OIU3bKICTh 10 OcTaHHbOiI [1,c. 104].

BBaxaemo, BHUKOHaHHS HayKOBO-JOCTIAHUX POOIT 3a CBOIM XapaKTepoM
BIIPI3HSAETHCS BiJl IHIIMX MAPSJIHUX POOIT Ta MOCIYTr IO BUMAarae creriajibHol
PaBOCYO’EKTHOCTI CTOPIH: SIK 3aMOBHHKA, TaK 1, 0COOJMBO, BUKOHABIS, OCKLIBKH
OCTaHHIN, BIJAMOBIIHO 1O 3aKOHOJABCTBA IIPO HAYKOBY 1 HAYKOBO-TEXHIUHY
TUSUTBHICTh, Ma€ OyTH Cy0’€KTOM HAayKOBOI 1 HAYKOBO-TEXHIYHOI AisuibHOCTI. Lle
Haja€e KoMy MpaBO 3AIMCHIOBAaTH BIAMNOBIJHI HAayKOBI poOOTH, TOOTO HAyKOBI
JIOCITIJIKEHHS, 3 METOI0 OJIepKaHHS HAYKOBOT'O pe3yjbTaTy, IO HE BUMAra€ThCs
B/l OAIOHUX CYO’€KTIB BUKOHAHHS MIAPSIHUX poOIT a00 HaJaHHS BIAMOBITHUX
nociyr [lo cyti 1ie o3Hayae, 1mo cy0’€KTUBHE MPABO HA MPOBEIACHHS HAYKOBUX
JOCITIJIKEHb HAJICKUTh JIMIIE CHEIlaJbHUM Cy0’€KTaM, BU3HAYECHUM CIIEI1abHUM
3akoHOM YKpaiHH, Ki MalOTh OyTH OJJHOYACHO Cy0’€KTaMU HayKOBOiI Ta HAYKOBO-
TEeXHIYHOI ISJIBHOCTI, 110 HE BKAa3aHO y 3arajlbHOMy 3aKOHi, SIKHH € y JIaHOMY
punaaxky LIK Ykpainu.

[To-Tpete, o3HaUeHe BUIllEe OOYMOBIIIOE OJIAHKETHY (POPMY BU3HAUEHHS TAKO1
JISTTBHOCT1 BIAMOBIAHO 70 TpUIKCIiB 3akoHy YKpainu «IIpo HaykoBy 1 HayKOBO-
TEeXHIUHY isUTbHICTB» BiJ 13 rpyans 1991 poky (y pemakuii Big 1 rpynns 1998
poKy) [3, c. 504] i3 HACTYITHUMU 3MiHAMH Ta JIOTIOBHCHHSIMH.

OTxe, 3 1i€i TOYKH 30pYy JOTOBIPHI IPABOBIJIHOCMHM Ha BUKOHAHHS
HAayKOBO-JIOCTIAHUX POOIT MOKHA BBa)XaTu HE JUIIE CHeIlalbHUMH, a U
CaMOCTIMTHUMH, OCKUTBKH 32 BKa3aHHM JOTOBOPOM OJIHA 13 CTOPiH BHKOHaBEIlb €
creriajgbHuM Cy0’€KTOM HayKoBOi a0 HAYKOBOTEXHIYHOI MISJILHOCTI, MPaBOBHIA
CTaTyC SIKOTO BU3HAYAETHhCSl 3aKOHOM YKpainu «[Ipo HayKoBy 1 HAYKOBO-TEXHIUHY
JisTbHICTEY. TOMy HOpPMH BKa3aHOrO 3aKOHY TMOLIMPIOIOTHCS Ha 3a3HaueHl
MPaBOBIJHOCHHM, a BIATAK MAalOTh MIDKrajay3eBe CHPSIMyBaHHA W KOMIUIEKCHUI
XapakTep 11010 BUKOHAHHS HAYKOBO-JIOCIIITHUX POOIT.

[To-ueTBepTe, 32 BUBHAYEHHSAM JIOTOBOPY Ha BUKOHAHHS HAYKOBO-JOCIIITHUX
po6iT (ct. 892 IIKY) onHa cropoHa MiAPsSIHUK (BUKOHABEIlh) 3000B’I3YETHCS
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IPOBECTH 3a 3aBIAaHHSAM 3aMOBHHMKA HAayKOBl1 JOCIHIJKEHHS, a 3aMOBHHK
3000B’3Y€THCS MPUNUHATHU Ta OIJIATUTH BUKOHAHY poOoTy. OTxe, JaHHi JOTOBIp €
B3a€M03000B’I3aIbHUN, KOMITICHCAIIIMHUM 1, 32 JIOT1KOI0 3aKOHY, JIBOCTOPOHHIN Ta
JTUCTIO3UTUBHUM. A BIiTaK BIIHOCHHU CTOPIH, IO CKIAMAIOTHCS Ha TiACTaBi
BKa3aHOTO JIOTOBOPY, Mayii O OyTH TPUBATHO-TIPABOBUMH TMIAPSIHOTO THITY,
OCKIJIbKU WJIETHCS MPO BUKOHABLSA K 0CO0Y, TOTOXKHY MiAPSTHUKY.

OTxe, y Cy4acHHMX YMOBax 3pOCTaHHS MOTHBYIOYOi PO JTOTOBIPHHX
MPaBOBITHOCHH BaXKJIUBO MPUBECTH MEXaHI3M IUBLILHO-IOTOBIPHOTO MPABOBOTO
pPETYJIIOBaHHS BHUKOHAHHS HAYKOBOJOCTIIHMX POOIT Yy BIAMOBITHICTH IO
nporpecuBHUX (QopM 1HHOBAIIMHOTO 3a0€3MEUeHHs] peanizallii HayKOBUX
JIOCSITHEHD 13 3AJTyYCHHSIM Cy4YaCHUX HAYKOBUX CTPYKTYP, CTBOPEHHS CIIPUSITIIMBUX
YMOB JUIsl peaiti3allii mpaBocy0’€KTHOCTI BUCHUX YKpaiHU SIK OCHOBHUX CYO’€KTIB
HAyKOBOT 1 HAYKOBO-TE€XHIYHOT JIISITHOCTI.
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Haykosuil kepigHuk: cm. suxiaday Mucax O.1.

OKPEMI IIMTAHHSA CITAAKOBOTI'O ITPOLECY

AKTyaJIbHICTb TEMH JIOCHIJKEHHSI 3yMOBJIEHA HEOOXIAHICTIO TEOPETHUYHOTO
OOIpYHTYBaHHSI 3aKOHOJABUMX MOJIokeHb L{MBLIbHOTO KOJekcy Ykpainu (Hajani
K VYxkpainu) momo 3MicTy i 00CATY CHAJKOBUX TPaB KOXHOTO TPOMASHUHA,
BIIEpIIIE 3AIMCHEHUX Yy Tmporeci koaudikamii NHUBUIPHOTO TMpaBa. AJpKe IIe
3yMOBJIEHO THM, IO 3a OCTaHHI JIeKUIbKa POKIB BiAOYJHCS I1CTOTHI 3MIiHH
CMaJIKOBOTO 3aKOHOJABCTBA, TOMY BiJCYTHICTh MPAKTUKU 3aCTOCYBAaHHS HOPM, IO

PETIAMCHTYIOTh ITOPAJO0K HpHﬁHHTTﬂ CllaAKOEMIAMHA  CIIAAIIWUHA, 3YMOBJIIOIOTH
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HEOOX1THICTh JOCIIKEHHS NMUTaHb, MTOB'sI3aHUX 13 BCTAHOBJICHHSAM MEX 1 rapaHTId
3MIMCHEHHSI CTIAIKOEMITSIMU TIpaBa Ha CIIaIKyBaHHS.

TeopernyHe 1 MpakTUYHE 3HAYECHHSI JTOCHIJKEHHS. TeopeTuyH1 3acaiyd 1bOTro
JOCITIJIKEHHSI PO3KPUBAIOTh TOHATTS Ta CYTHICTh IHCTUTYTY CITaJIKyBaHHS, IO
JI03BOJISIE OI[IHUTH CTYIIHb peaiizalii HOpM, MOPSAOK Aii OCHOBHHUX IOJIOKEHb
CIaJKyBaHHI IIPH J1F0UOMY 3aKOHOJABCTB1 Y KpaiHH.

[Ipomec mepexomy MaifHa 10 CITAJIKOEMINB 3a 3aKOHOM a0o0 3a 3amoBITOM
BBAKAETHCA peali3alli€l0 CIMAaJAKOBUX IMpaB. HeoOXiTHOW yMOBOIO 3IHCHEHHS
CHAJKOEMIIIMI CBOIX MpaB € YITKE 3aKOHOJABYE PETYJIIOBAHHS MPOIEAYPH iX
peanizaiii. Peamizanisi cnagkoBUX MpaB OXOIUIIOE KIJIbKa €TalliB: a) BIAKPUTTS
CHaAIUHN; ©) TPUMHATTS CHAAIIMHU; B) TOJAUT CHAAUMHU; T) OGOPMIICHHS
CBIZIOIITBA IIPO TIPABO HA CITAIITUHY.

[[lo10 BIAKPUTTS CHAIIIUHU, TO IOPUIUNIHUMHU (HaKTaMH a0o IiJICTaBaMH, 1110
MPU3BOIATE JI0 BIIKPHUTTS CHAAIINHHU, € CMEPTh (Hi3UYHOT 0cOOM a00 OTOJIOIICHHS
ii momepsoro (4.l cr.1220 LK VYkpainu) [1]. Yacom BIAKPUTTS CHAAIMHU
BU3HAETHCS JIEHb CMEPTI CHAJKO/IaBIIs, a IIPU OTOJIOMIEHHI HOT0 TTOMEPIUM — JICHb
HaOYyTTS 3aKOHHOI CHJIM PIIICHHSIM CYIy PO OTOJIOMICHHS Horo momepiauM. dakt
BIIKDUTTA CHAIIIMHU 1 4Yac CMEPTI MIATBEPIKYETHCS CBIIOLTBOM OpPraHiB
peectpanii akTiB nuBLIbHOTO cTtany (PALIC) mpo cmepth cmankonasis. Micie
BIIKpUTTS CHAAIIWHA € OCTAHHE MICIE MPOKUBAHHS CITaJIKOJABIIS, a SKIIO BOHO
HEB1JIOME — MICIIE3HAaXO0/IP)KEHHS HEPyXOMOro MaiiHa ab0 OCHOBHOi MOTO YaCTHHH,
3a BIJICYTHOCTI HEPYXOMOIO0 MailHa — MICII€ 3HAXOJKEHHsI OCHOBHOI YaCTHUHU
pyxomoro maitHa (ct.1221 K VYkpainu) [1]. OTxe, cnaamuHa — e MaiHO, sIKe
NepexoauTh y MOpSAKY crnaakyBaHHa. Cepell MalHOBHX IpaB, IO Yy CKJIAIl
CIaJKOBOTO MaifHa TIEPEXOAATh 0 CHAJAKOEMIIIB, HacaMIiepe ] il Ha3BaTH MPaBoO
BJIACHOCTI Ha pi3HOMaHiTHE MaitHO. [0 MaitHOBUX MpaB, 1110 BXOASTH y CHAAIINHY,
HAJICKUTh HE TUTHKU MPABO BJIACHOCTI HAa MAHO, a i MPaBO BUMOTH, 110 BUILIMBAE
3 YKJIAJCHUX CITaIKOEMIIEM JOTOBOPIB;

[TpuitHATTS CHAAIIMHA € TPABOYUHOM, TOOTO aKTOM, IO 3IHCHIOETHCS Y
neBHi gopmi. IcHye nBa crmocoOu MPUUHATTS CHAAIIMHUA: 1) MUIAXOM CHIIBHOTO
MPOKMBAHHS CHAJKOEMIISI pa30M 13 CHAAKOAABIEM; 2) IUISIXOM MOJAAHHS 3aBH MPO
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npuitHATTA cnaamuuad. Crnaanuia mMae OyTH NMPUNHHATA HE JIMILIE BCTaHOBJICHUM
criocoOoM, aJjie i y BCTAHOBIIGHUN CTPOK. 3arajbHUN CTPOK CKIIAJAE TIICTh MICSIIIB
1 TTOYMHA€ BUPAXOBYBATHUCH 3 YACy BIJIKPUTTS CHAIIIMHU. BUHATKU CTOCYIOTHCS
CTPOKIB JUISI MPUUHATTS CHAAIIAHN CIIATKOEMITIMH, Y SIKHX MPABO HA CIIaIKyBaHHS
3aJICKUTh BiJ TMPUUHATTSA YA HEIPUHHATTS CHAIIIUHU IHIIAMHA CHAIKOEMIISIMHU.
CnankoeMelb, SIKMM MPOIYCTUB CTPOK ISl MPUUHATTA CHAIIIMHHU, BBAXKAETHCS
TaKWM, 0 CHAAIIMHY HEe MPUWHSB 1 MPaBOHACTYITHUKOM CIIAJKOAABIISI HE €.

[Ipore IIK VYkpainu mnepenbadae ABI MiJACTaBU, KOJHM CHATKOEMEIlb, SKUH
MPOITYCTUB CTPOK ISl TIPUWHSATTS CHAIIINHU, MOXE B TOJAIBIIOMY OTPUMATH
YacTKy, 110 KOMY HaJEXHUTh: 1) 3a MHUCHMOBOIO 3T0JI0I0 YCIX 1HIIMX CIAJKOEMIIIB,
Kl TPUNHSUIM CHAAIMHY; 2) 32 CYJOBUM pIIICHHSIM, NPUMHATUM Ha TMiACTaBl
MO30BY TAKOTro criaakoemiy| 1].

[Toain ciaIuHM 31ACHIOETHCS MICIS MPUUHATTS CTIAIIIUHU CIIAAKOEMIISIMH,
TOMY Y4YaCHHKaMH MPaBOYHMHY PO MOJAUT MOXYTh OYTH JIMIIE CHATKOEMII, SKI
npuiiHsiii cniaamuby. [loain cnagumuu € He 000B’s13k0BUM ((pakyIbTaTUBHUM)
€TaroM PO3BUTKY CHAJKOBUX IMPaBOBITHOCHH 3a 3araJibHUM MPaBUIIOM, YaCTKH
KOXKHOTO CHAJKOEMII y CHAAIMIMHI € PIBHUMH, SIKIIO CIaJKOJABEIh caM He
PO3MOIUINB CIIAIITNHY MI>K HUMU;

3a3HayuMo, M0 TPABO HA CHAAIIMHY Mae OyTH O(QOpMIIEHO B TOPSIKY,
BCTAHOBJICHOMY  3akOHOM. CBiZOIITBO MPO TPaBO HA  CHATIIMHY €
MIPABOBCTAHOBIIOIYUM JTIOKYMEHTOM 1 Ha MOr0 OCHOBI 3IIHCHIOETHCS JACp)KaBHA
peecTpaiisi Hepyxomoro MaitHa. [IpaBo Ha HepyxomMe MailHO BHHHKAaE Yy
CIAJKOEMIISI 3 MOMEHTY Jep)KaBHOI peectpaiii mporo maitHa (ct. 1299 K
VYkpaian) [1].J0ns opopmieHHs: CBioNTBa MPO MPABO HA CHAAIIMHY HOTapiycoM
NEePeBIPSAIOTHCS IOPUINYHI (PakTH, [KI € MIACTaBOK CHaJKyBaHHS y 0cCi0, IIO0
MoAaJu 3as8By MPO HOro oAepkaHHs [2, ¢.49].

Sk BiIOMO CHaJKyBaHHS 3a MPABOM MPEJCTABICHHS € OJHUM 13 Pi3HOBUIOM
CHaJKyBaHHS 3a 3aKOHOM, a CaMe 3a IMPaBOM IPEACTABICHHSI PO3yMIETHCS TaKHM
NOPSAZOK CHAAKyBaHHsS, KOJIM OJHAa oco0a y BHUIAAKYy CMEpTI IHINOI, fKa €
CHAJKOEMIIEM 32 3aKOHOM, JI0 BIAKPUTTS CHAAIIMHU HIOMTO 3acTymnae ii Micie
CHaJKyBaHHSA TI€i YAaCTKM Yy CIAJKOBOMY MaiiHI, SIKy OTpUMaB OM MOMEpIHii
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CIaJIKOEMEITb, IKOU BiH OYB KMBUM HA MOMEHT BIIKPUTTS CIaalIUHH [3, c. 45].

[Ipote cnix 3a3HaywTH, MO AaHE BU3HAYCHHS € YMOBHHUM, OCKUIBKH 0COO0Y,
Ky «IPEACTABISIIOTH», IOMepia JO0 BIIKPUTTA CHaauHU. | Ha OCHOBI
BUKJIQJICHOTO IIOCTa€ Take NpOOJEMHE MNHUTaHHS, SK CHAJKyBaHHS 3a IPaBOM
MPEJICTABICHHS A€ MOXJIUBICTD OLIBII JAJIEKUM POAMYAM CHAJKOJABLS 3alHATH
CIIOPO’KH1JIE MICIE cepe] CMaIKOEMIIIB MEPIIoi, Ipyroi abo TpeThoi yepru. Takum
YUHOM IIe Oe3KiHEYHMH mpolec crnaakyBaHHsA. [IpoTe Ha AymKy aBTOpa Leu
MPOLIEC MOXIJIMBO OOMEXKHUTH, YCTAaHOBUBIIM 3aKOHOJABYO JIIMIT CIIaJKyBaHHS
Yepru, HalpyuKiIal He OLIbIIL, SK O/IHI€] YepTH 3a MPAaBOM MPEACTABICHHS.

Takox ciig 30cepeuTy yBary Ha TaKoMy NMpOOJIEMHOMY MUTaHHI, SK MO
CHAAIIMHA MK CHAIKOEMIIIMH, aJKE 3a 3arajJiIbHUM IMPaBUIIOM, YaCTKH KOXHOTO
CIAJKOEMIISl Y CHAJIIMHI € PIBHUMH, SIKIIO CHAJKOJaBEIlb caM HE PO3MOJIIUB
CHAAIIMHy MDK HHMH. AJie ICHye IHIIA, CIeliaJibHa, HOpMa, SKa el
BIJIKOPUTOBYE 3a3HaueHe npasmio — cT. 1267 LIK Ykpainu. B Hilt BKkazyeThcs, 1110
CHAJKOEMI] MAIOTh MIPABO BIACTYNHTH B1J PIBHOCTI YaCTOK Ha CBii po3cyn [1].

[Tpote, 3aKOH HE 3a3HaYa€ THX MEX, 10 SIKUX CMAIKOEMIIl 32 3aKOHOM MOXKYThb
BIJICTYIIUTH BIJl PO3MIpY CMAJKOBHX YacTOK. | BIAMOBIAHO 10 IOTO aBTOP BUALIMB
MO3UTHBHY i HETaTUBHY CTOPOHY I[bOTO MUTAHHS.

OTxe, 1151 HOpMa cama 1o co0i HIOUTO € TOCUTH TTO3UTHUBHOIO, AJIKE JI03BOJISIE
CHAJKOEMIIM BUSIBJISITA 1HIMIATUBY MpPU YKIAJaHHI JAOTOBOPY MPO MOAUI, IIO
NOBHOIO MIpPOIO Y3rOJUKYETHCSI 3 NMPUHIUIIOM CBOOOIM JOTOBOPY SK OCHOBHOI
3acaay LMBUIBHOTO TpaBa 1 3aKOHOAABCTBA. BogHouac 1si HopMa Moxe OyTH
BUKOPHUCTAHA OJHUM 13 CIAJKOEMIIIB SIK €JIEMEHT THCKY Ha iHIUX (0COOJMBO Ha
npecTapuinx, ocid 3 (Gi3MYHUMHU BaJlaMU Ta 1HIIMX OCI0, SKI HE MOXYTh MMOBHOIO
MIpOIO 3aXHMILATU CBOi mpasa). Tomy BapTo Oyino O BCTAHOBUTH Ty MEXY, IMOHA

SKY CIIaJIKOEMIII HE MalOTh MpaBa MOUISATH CHAAIIMHY Ha CBIH PO3CYI.

Cnucok eukopucmanux o0xcepei:
[uBinpHUI Komekc Ykpainu : 3akoH Ykpainm Bim 16.01.2003 p. // [EnextponHmii pecypc]. —
Pexum noctyny:http://zakon4.rada.gov.ua/laws/show/435-15
3aika FO. «3niiicHeHHsa npaBa Ha cragkyBaHHsS» /FO. 3aika // IlinmpueMcTBO rocnogapcTBo 1
npaBo — 2004 Ne8 — ¢.49;
Kpagenp A. «Odopmienns npaBa Ha ciammuHy»/ A. Kpasens A. // Ypsaosuii kyp’ep. — 2007.
—Nel70 —c.45
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3AXHUCT IPAB I CBOBOJI TPOMAJISIH Y CBITJII BAMOI' KOHCTUTYIIII YKPATHA

Bnacrok 1. A., 113-21-13,
Binnuyvxuit incmumym Ynisepcumemy « YVkpaina», m. Binnuys,
Haykoeutl kepignux. cm. sukiaoad Mucak O.1.

INPOBJEMHI IIMTAHHSA CINIBBIJHOILEHHS ITIOHATD
«ITPABOYUH» TA «10I'OBIP»
Y IUBIJIbHOMY3AKOHOJIABCTBI YKPATHU

AKTyanpHICTh TEMH JOCHIPKCHHS CITIBBIITHOIICHHS TOHITH «IIPABOYMH» Ta
«JIOTOBIp» IS YYaCHHUKIB ITUBUIBHOTO O00OITy B YMOBaX PHUHKOBOI E€KOHOMIKH
OOYMOBJIIOE BaXJIMBICTh YITKOTO PO3YMIHHS 1HMX BAXIUBUX KaTeropii
[MBUIBHOTO TIpaBa, SKi € BIJAMOBIIHO KaTEropisiMU JOTOBIPHOTO TMpaBa SK
IHCTUTYTY ULHMBUIBHOTO TMpaBa. YKIAJaHHA JOTOBOPY abo0 Oyab-SKOro 1HIIOTO
IIPaBOYMHY BH3HAYAETHCS 3aKOHOJABIEM 1 (axiBUSAMU B L1 cdepl miicTaBamMu
BUHHUKHEHHS [IUBUILHUX MPABOBITHOCHH, TOOTO IOPUIUYHUME (haKTaAMH.

Y  muMBUIBHOMY TpaBl  ICHye 1mpoOiemMa KOpPEKTHOTO  B)KUBAaHHS
BHIIIC3a3HAYCHUX KATETOPIN 1 BUSHAYCHHS TXHIX MOHSATH, a BIATIOBIHO aHAJIOTTYHA
mpoOsiemMa Mae Miclle MiJ Yac peajizailii MeBHUX HUBUIBHUX MPaBOBITHOCHH Y
MeXax [IJI0BOi MPaKTUKH CYO'€KTIB NIANPUEMHMIIBKOI AISUIBHOCTI, MiA 4Yac
yKJIaJaHHS JIOTOBOPIB Ta IHIIWX IMPAaBOYHMHIB, a TAKOX Yy BUBYEHHI FOPUIAMYHOT
JiTepaTypu 3 ULHUBUIBHOTO (30KpeMa 3 JOTOBIPHOro) IMpaBa Tomio. [HOMI B
IOPUIUYHIN JIITepaTypl MOHATTS AOTOBOPY Ta MPABOYMHY BXXUBAIOTH K TOTOXHI.

JlocnikeHHI0 BKa3aHoi MpoOJieMU MPUCBSIYEHI Mpalll HayKOBIIB-IIUBIIICTIB,
cepen Hux O. B. [Izepa, €. O. Miuypin, O. I 3o03ynsk, €. O. Xaputonos, B. A.
Haropna Tta in. OmHak 11l Tparli HE BHYEpPHAIM II0 OararorpaHHy HayKOBY
npoOIeMaTUKy.

Sk ke 3a3Havaioch, 00'€JHYE TPaBOYMH 1 JOTOBIp iX «kiacu@ikaiis» B
[IMBUTLHOMY TIpaBi K IOpuAMYHHX (akTiB. K BigomMo, cami mo co0i CyCHiIbHI
BIJIHOCUHU HE CTalOTh MpaBOBUMH. JIJIsi bOrO HEOOXiJTHI MEBHI OOCTAaBUHH, 3a
SIKUMU 0 HacTaBaJid TEBHI MOPUAUYHI HACTIAKU. TakUMH KUTTEBUMU
oOCTaBMHAMH, 3 SIKUMHU 3aKOH MOB'A3y€ BUHHKHEHHS, 3MiHYy a00 NPUIUHEHHS
[MBUIBHUX MPABOBIIHOCHH, € 1 IOPUIUYHI (PaKTH, J0 IKUX HaJIeKaTh 3T1IHO 3 1 1
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4, 2 c¢t. 11 ngoroBopu Ta iHII MPABOYMHU SIK IMIJICTABM BUHUKHEHHS IMBLIBHUX
npaB Ta 000B’s3kiB [1]. Coaix 3a3Ha4nTH, U0 IOPUANYHI (PAKTH y IIUBIILHOMI MTpaBl
3a BOJIBBHM KPHUTEPIEM MOAUIAIOTH HA moaii Ta aii. FOpuanuni daktu momaii — 1e
KUTTEBI OOCTaBWMHU, IO BUHHUKAIOTH HE3aJEKHO BiJ BOJI TEBHHUX CYO €KTIB
(cTuxiiiHe TMXO0, HAPOHKEHHS JIIOANMHM, CMEpTh Ta 1Him). FOpuanunumu gaxtamu
Jii € JKUTTEBI OOCTaBUHM, BUHMKHEHHS SIKMX IIOB’SI3aHO 3 BOJICBUSBJICHHSIM
cy0’extiB. Came 10 opuauvHux (akTiB Aii HalekaTh MPABOUYUHU W JOTOBOPH,
TOMY IO CBOOOJIa BOJII BU3HAUYECHA 3aKOHOJIABIIEM fK JUJISl MPAaBOYMHY, TaK 1 JJIs
noroBopy, a came 4. 3 cr. 203 IIKVY nepenbauae, 1m0 BOJICBUABICHHSI yYaCHUKA
IPaBOYMHY Ma€ OyTH BUIBHHUM 1 BIAMOBIJATH MO0 BHYTPIMIHIA BOJI1. A BIJINOBITHO
o 4. 1 cr. 627 IKY cropoHu € BUIBHUMH B YKJIaJaHHI JOTOBOPY, BUOOPI
KOHTPareHTiB Ta BA3HAYEHH1 YMOB 10roBopy[1].

OpHak y IUBUIBHOMY 3aKOHOJIaBCTBI IPABOBHM IHCTUTYT MPABOYUHY U
MPaBOBUM 1HCTUTYT IUBLILHO-TIPABOBOrO JOTOBOPY CKJIQJal0Th PI3HI HOPMH, SKI
CTPYKTYpHO po3tamoBaHi B pi3Hux yactuHax [KY. Tak, npaBounnam
npucBsuenuit po3ain IV Kauru nepmoi [IKY, a uBinsHO-TIpaBOBOMY JI0TOBOPY —
po3zain II Kauru m’sroi HKY [1]. Ve neit ¢pakT o3Havae e, 110 NpaBOBHM peKUM
JIOTOBOPY ¥ MPaBOYMHY HE OJIHAKOBUH.

JlocniKyroul MpaBoOBY MPUPOY MPABOYMHIB 3 ypaxyBaHHSIM 1CTOPUYHOTO
aCTIeKTy B PO3BUTKY IIUBIJILHOTO 3aKOHOJABCTBA, MOYKHA MPUNTH 0 BUCHOBKY, IO
daxiBiii, AKi BOAYaIOTh TOTOXKHICTh Y TOHATTSX MPABOYMHY Ta JIOTOBOPY MEBHOIO
Miporo MaroTh pauito. Crpasa B Tomy, mo B [{usinbHoMy konekci YPCP Bix 1963
p., sikuii aisB B Ykpaini g0 2003 p., mpaBoBHil pexxuM MpaBOYHHIB OyJ10 BU3HAYEHO
Pozninom 16 «Yromm» [2, c. 477], npu ibOMy TEPMIH «IIPABOYMH» HE BKUBAJH, a
3aMICTh HBOT'O 3aCTOCOBYBAJIM TEPMIH «yroga», SIKi JIHIBICTUYHO TOTOXKHHIM
TEPMIHY «JIOTOBIP».

30kpema B TIiyMadyHOMY CJIOBHUKY Bonomumupa Jlans «aoroBip — e B3aEMHa
yroga» [3, c. 450], Takox BiAMOBIIHO 10 «Benukoro TiaymMayHOro CIIOBHHKA
CY4YacHOI YKpaiHChKOT MOBI «JIOTOBOPOM € B3a€MHE 3000B’s13aHHS, MTUCbMOBA a00
ycHa yroxa...» [4, c¢. 233], 3rimHO 3 «TioymMayHUM CJIOBHHUKOM IOPHIMYHHUX
TEPMIHIB» «JIOTOBIp — yroja JBOX 4u OuIbIIe 0ci0, CripsiMOBaHAa Ha BCTAaHOBJICHHS,
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3MiHy a00 MIPUTIMHEHHS ITUBUILHUX MpaB Ta 000B’s3KiB» [5, ¢. 233], a B IbOMY XK
HAyKOBO-/IOBIIKOBOMY JIKEPEJIl «yrojia — BOJIEBUSIBICHHS JBOX 1 O1IbIIE€ CTOPIH,
CIpsIMOBaHE Ha BCTAHOBJICHHS, 3MIHY YU MIPUMMHEHHS B3aEMHUX IOPUIUYHUX MPAB
Ta 00O0B’s3kiB» [5, c. 278]. TepMiH «mpaBOYMH» YBEACHO B YKpaiHChKE
3aKOHO/ABCTBO 31 BCTynoM y aito 3 1 ciudst 2004 p. unnHoro L{uBinpHOTO KOIEKCY
3aMICTh TepMmiHa «yroja». MaxiBIll 3a3HAYAIOTh, IO TEPMIH «IIPABOUYUH», SKUN
yxkuBaetbess y LKV, € cyro ykpaiHCBKMM TepMiHOM 1 MOro pasiiie
BUKOPHCTOBYBAJIH B PAITHCHKOMY YKPaiHChKOMY 3aKOHOAABCTBI mpoTsirom 20-30-
ux pp. [6, c. 290]. Takum YWHOM, 3TITHO 3 KOHCTPYKIISIMH PaIIHCHKOTO
[UBUILHOTO 3aKOHOJABCTBA, TPAAUIIIHA TyMKa IIPO OTOTOKHIOBAHHS BIJIOBITHUX
MOHSATH 3PO3yMiJIa, ajie 3MICT HOPM YHHHOTO IUBLILHOTO 3aKOHO/IABCTBA YKpaiHU
11 HE BUIIPABIIOBYE.

3 1bOro MOKHa 3pOOMTH BUCHOBOK, IIIO 3TIHO 3 YMHHUM 3aKOHOJABCTBOM
MPaBOYUHOM € Jiisi OCOOHW, CIpsiMOBaHa Ha HAOyTTs, 3MiHYy a00 NPUITHMHEHHS
LIMBUIBHUX IIpaB Ta 000B’sA3K1B. [[paBOYMHU MOKYTh OYTH OHOCTOPOHHIMH i JIBO-
gy OararocTopoHHIMU (m0oroBOpH). OMHOCTOPOHHIM MPABOYMHOM € sl OJIHI€T
CTOPOHM, sIKa MOXe OyTH TIpelCTaBlieHa OJHI€E0 abo0 KUIbKOMa Oco0aMu.
OIHOCTOPOHHIN TPaBOYMH MOXE CTBOPIOBATU OOOB’S3KM JIMILIE JJII OCOOH, sKa
roro BumHWIA. OJHOCTOPOHHIM MPAaBOYMH MOKE CTBOPIOBATU OOOB’S3KH JIS
IHIIMX OCi0 JIMIIE y BUMAJKaX, YCTAHOBJIEHUX 3aKOHOM, a00 32 JIOMOBJEHICTIO 3
UMH ocobamMu. J[Bo- um 6aratocTOpOHHIM MPABOYMHOM € IOTOJDKEHA i JIBOX
a6o Ourpm cTopiH (cT. 202 [IKY), ToOTO 11 MpaBOYMHU CyTO IOTOBIpHI. Buxoasuu
31 3Micty cT. 202 [IKY, sk 10roBopu BH3HAIOTHCS JIBO- YW 0araTOCTOPOHHI
MPaBOYMHM, & OJHOCTOPOHHI MPABOYMHU — II€ HE JIOTOBOPH, a Jii 0COOH, IO
XapaKTepUu3yrThCsl MeBHUMU o3HakaMu [1]. Jlo OJHOCTOPOHHIX MPABOYMHIB Y
IIMBUTLHOMY TIpaBi 3apaxOBYIOTh, HAMPUKIIAJ, 3aMOBIT, MPUUHATTS CHAAIIMHHU,
BI/IMOBa BiJ NPUUHATTS CHAAIIMHU, JAOpydeHHs Ta iHmN [7, c. 296]. Tob6To
BUXOJIUTh, LIO JIOTOBOPU HE MOXYThb OyTH OJIHOCTOPOHHIMHU B CEHCl y4dacTi B
JIOTOBIPHUX BIJTHOCHMHAX TUIBKK OJHIET CTOPOHU, TOMY IO JOTOBIp — II€ Yrojaa
KUTbKOX cy0’ekTiB. Came 1e Bu3Hayae 4. 1 cr. 626 LIKY, T06TO M0rOBOpOM €
JIOMOBJIEHICTh JBOX a00 OUIbIIE CTOPIH, CIIPSIMOBAaHA Ha BCTAHOBJICHHS, 3MIHY a00
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MPUTIMHEHHS IUBUIBHUX TpaB Ta 000B’s3KiB. Ciijl 3ayBaKUTH, 110 B 4. 2 CT. 626
MPOIKCAHO: JIOTOBIP € OJHOCTOPOHHIM, fKIIO OJIHA CTOpOHa Oepe Ha cebe
000B’S30K TIepe]] IPYror CTOPOHOIO BUMHMTH IEBHI Jii a00 BTpUMATHUCS BiJl HUX,
a Jpyra CTOpOHA HAAUISIETBCS JIMIIE TPABOM BHMOTH, 0€3 BUHUKHCHHS
3yCTPIYHOTO 00O0B’SI3KY MO0 MEpIIoi cTopoHn. Ha meprmmii mormsi 3micT 9. 2 CT.
626 cynepeuuts 3micTy cT. 202 [IKY B yacTuH1 BU3HAYEHHS JOTOBOPIB SIK JBO- Ta
0araTOCTOpOHHIX TMpPaBOYUHIB. AJie KpUTEpieM TMOJAUTy TMPABOYMHIB Ha
OJIHOCTOPOHHI Ta JIBO-, 0araTOCTOPOHHI € KPUTEPIH KIJTLKOCTI CTOPIH, 110 OEpyTh
y4acTh y MIPaBOYMHI, a Y BUIMAJKY MOALTY JOTOBOPIB Ha OJHOCTOPOHHI Ta JBO- W
0araToCTOpOHHI MAa€ThbCsl Ha yBa3l IHIIMH KpUTEpId, a caMe HasBHICTh abo
BIJICYTHICTh B3a€MHUX TpaB Ta 00OB’SI3KIB y BCIX CTOPiH J0roBopy. KopekTHICTh
TAKOr0 BHCHOBKY MIATBEP/KYE 3MICT 4. 3 Ta 4. 4 cr. 626: A0roBip €
JIBOCTOPOHHIM, SIKIIIO TMpaBaMU Ta OOOB’SI3KaMHU HAJUICHI OOWIBI CTOPOHHU; 10
JIOTOBOPIB, 10 YKJIAJAIOThCA OLIBII SK JIBOMa CTOpOHaMu (0ararocTOpPOHHI
JIOTOBOPH), 3aCTOCOBYIOTHb 3arajbHi TIOJIO)KEHHS MPO JOTOBIp, SKIIO 1€ HE
CyIepeyuTh 6araToCTOPOHHLOMY XapakTepy KX T0roBopis [1].

JlocniKyrouM CIIBBIHOIIECHHS MOHATH JOTOBOPY Ta MPaBOYMHY, HEOOX1IHO
3BEpPHYTH yBary Ha Te, 1o npaBouuH y 4. 1 c1. 202 IIKY Bu3HaudaeThCs K «Iis
0Cco0M CIpsIMOBAaHA Ha...», a «JOTOBIP € JJOMOBIICHICTD...» CTOPIH 3TiIHO 3 4. | CT.
626 LIKYV.

Ha nam morusia, 1ie o3Havae, M0 MPaBOYMH — OUIBII IMPOKE MOHSATTS, HIXK
JIOTOBIp, TOMY IO J0 IPaBOYMHIB HAJIEXKaTh, KPIM JOTOBOPY, 1HIII FOPUIAYHI
dakTu 1ii, Ki CTBOPIOIOTH 000B’SI3KU a00 TIJIBKH JIJIsl OJIHIET 0coOM, a0 IS TBOX
CTOpiH, a00 JJII KUTBKOX CTOPIH, MPU IIbOMY Y3TOJKEHHS BOJI1 HE € 000B’SI3KOBOIO
O3HAKOIO BCIX MPABOYMHIB, & TUIbKU MIPABOYMHIB-JA0TOBOPIB. BUIBIIICTh HAYKOBIIIB
BKa3ye Ha 3B'SI30K JOTOBOPY Ta MPaBOYMHY, CTBEpKytouu: «KoxxHMil JOTOBIp €
MIPABOYMHOM, ajie He KOKHUM MPaBOYUH € JoroBopom» [8, ¢. 215].

Jlnst  BW3HAYCHHS CITIBBITHOIICHHS TPAaBOYMHY ¢ JOTOBOPY BaKIIUBO
3ayBa)KUTH, IO JOTOBIP y IUBUIHHOMY TIPaBl PO3yMIIOTh HE TIIBKH SIK FOPUTUIHUMI
dakT aii (pi3HOBU MPABOYMHY), 110 MOPOKYE 3000B’I3aJIbHI MPABOBITHOCHUHH (1
e MoHATTs,HagaHe y 4. 1 cr. 626 IIKY, 0Ge3nepedyHo € TPIOPUTETHUM ISt
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PO3YMIHHSI TPABOBOI MPHUPOAM AOTOBOPY). TakoX y IOPUIUYHIM JiTepaTypi
UBIJIHHO-TIPABOBUI JIOTOBIP BM3HAYAIOTh B IHIIMX ACHEKTaX, 30KpeMa sSK came
3000B’s13aJIbHE MIPABOBIJHOIICHHS, @ TAKOXK SIK JIOKYMEHT, y SIKOMY (PIKCYIOThCS
YMOBH JOTOBOpPY. J[oTOBOpY SK MUBIIFHOMY MPaBOBITHOIICHHIO TIPUTAMAaHHI TaKi
CKJIAJO0Bl: BIAMOBIMHUNA CyO’€KTHUH CKian, o00’ekt (MarepiambHi  a0o
HeMaTepiabHl Ojara) 1 3MICT (CYKYIHICTh CyO’€KTUBHUX IpaB Ta 0OOB’SI3KiB
cropin  [10, c. 135]. JoroBip sK JIOKyMEHT Ma€ (opMy, BH3HAUYCHY
3aKOHOJJABCTBOM, 30KpeMa MPOCTYy MUCHBMOBY a00 HOTapiajibHy; IIe¢ MOXe OyTH
Oynp-sika popma, SIKIO BUMOTH CTOCOBHO ()OPMH HE BCTAHOBJICHI 3aKOHOM (CT.
639 LKYVY). ®axiBul 3a3Hadyar0Th, LI0 YacTIilI€ OCTAaHHIM YacoM JIOTOBOPH
YKJIaJal0Th B €JIEKTPOHHIN (opMi, iMeHOBaHIN 1HOAI 0€3I0KyMEHTapHOI0, X0ua
Outbll mpaBWwiIbHO Oyino © HazuBaTu ii Oe3mamepoBoro [10, c. 136]. Illomo
MPaBOYMHY, TO BiH Ma€ Ie OUTbII CKJIaJHY MPaBOBY MPHUPOAY, HIK JOTOBIP, TOMY
110, KpIM NPaBOYMHY-JIOTOBOPY, € 1HII Horo pizHoBuaM. Lle, sk yxe 3a3Havanocs,
3aMoBIT, JMOPYYEHHs, NPUUHATTS CHAAUIMHUA, BIAMOBAa BIJ CHAAIIMHU TOIIO.
BiamoBimHo odopmiioBaTUCA TMPAaBOYMH MOXKE HE TUIBKH JOTOBOPOM SIK
JIOKYMEHTOM, a IHIIUMU JOKYMEHTHUMH (POpPMaMH.

OTxe, BUXOASYM 3 YCHhOTO BHIIEHABEIEHOTO, MOKHAa 3pPOOUTH BHCHOBKH
IIOJI0 CIIBBIJTHOIICHHS KAaTEropid «IpaBOYMH» 1 <JIOTOBIP» Yy IMBUIBHOMY
3aKOHOJABCTBl YKpaiHuW 1 B ropuauuHid mjiteparypi. llo-mepie, o0’eanye 11
€ PI3HOBUJIOM IMPABOYMHY K IOPUIUYHUHN (PaKT 11i, TOMy MPaBOYMH 31CTABIISETHCS
3 JOrOBOpPOM SIK 3arajbH€ W KOHKpPETHE, MpU LbOMY KOXHHUH JIOTOBIp €
MPaBOYMHOM, ajie HE KOKHHUI TPABOYMH € JOTOBOPOM; IMO-TPETE, CIiJ MaTH Ha
yBasi, 10 JOTOBIP PO3yMilOTh Yy HHUBLILHOMY (2 BIAMOBIAHO ¥ y JIOTOBIPHOMY)
mpaBl B KUIBKOX acmekTax (K mopuaudHuil Qaxt maii, sk 3000B’s3a1bHI
MIPABOBITHOCHHM 1 SIK IOKYMEHT), TIPABOYUH K€ MAa€ 1€ OLIBIN CKIAIHy MPAaBOBY
NpUpPOAY, TOMY IO Mependavyae K Pi3HOBHAM, KPIM MPABOUYMHY-AOTOBOPY, IHIII
BU/IM MPABOYMHIB, 110 MAIOTh TIEBHI TIPABOB1 PEKUMHU (3aMOBIT, TOPYUEHHS TOIIIO);
Mo-4eTBEpPTE, MOJLI IMPABOYMHIB HA OJHOCTOPOHHI Ta JBO-, 0araTOCTOPOHHI 3a
KPUTEPIEM HAsIBHOCTI MEBHOI KUIBKOCTI CTOPIH MPAaBOUYHHY, 110 OEpyTh ydacTh y
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3M1MCHEHHI TTPaBOYMHY, CJIiJ BIAPI3HATH BiJl MOJUIY JOTOBOPIB Ha OJHOCTOPOHHI
Ta JIBO- i 0araTOCTOPOHHI 3a 1HIIMM KPUTEPIEM — HASBHOCTI B3a€EMHHX IpaB Ta
000B’S13KiB y CTOPiH (KOHTPAreHTiB) JOTOBODY.
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Bepouuyvka T. A., 113-21-13,
Binnuyoxui incmumym Yrnieepcumemy « Vkpaina», m. Binnuys,

Haykosuil kepigHuk: cm. sukiaday Mucax O.1.

HNPOBJEMHI IIMTAHHSA ITPABOBOI'O PEI'YJIIOBAHHASA
JIOT'OBOPY YIIPABJIIHHSI MATHOM

3BEpHEHHS JI0 JOTOBOPY JIOBIPYOTO YIIPaBIiHHSA MailHOM Ha0yBa€ 0COOJIUBOI
aKTyaTbHOCTI B yMOBaxX HaJaHHS BJIACHMKAM IIUPIIUX MOXKIUBOCTEH 3
PO3MOPSIKEHHSI CBOEIO BJIACHICTIO Ta BOJHOYAC MOSBH YMCICHHUX HOPMATHUBHHUX
aKTiB, M0 YCKJIATHIOIOTH OPIEHTAII0 IOPUINYHO HEKOMIETCHTHHX TPOMAISH Yy
PaBOBOMY TIPOCTOPi, OCKIIbKM 3raflaHuil JIOTOBIp JIO3BOJISIE MEPEIOPYUUTH
BEJICHHS BCIX CBOIX CIIpaB MpodecioHaty, HaiIUBIIN HOTO TTOBHOBAKEHHSIMH, 1110

IMPAKTUYHO HpI/IpiBHIOI-OTBCSI 3a CBOIM 00CsITOM a0 HpaBOMOHHOCTCﬁ BJIaCHHKa.
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JoroBip ympapiiHHA MalHOM iCHY€ (DaKTHYHO TIJIBKH 3 4Yacy MNPUHHSATTA
yuHHOro [luBinbHOrO KoOmekcy VYkpainm (Hamam LK Vkpaiam)[l]. Tomy,
HEOOX1THO MPOJOBXKYBAaTU IiJIBUIIYBAaTU PIBEHb MPABOBOTO PETYJIOBAHHA J1aHOT
chepu s TOro, MO0 CHPOCTHTH Ta BAOCKOHAIUTH MOXKJIMBICTH HOTO
3aCTOCYBaHHSA Ha MPaKTUlli. TakuM YMHOM, aKTyaJlbHICTh TEMU OYEBUIHA.

HeoOxigHo BiAMITHTH, IO MpobOiiemMaM gaHOi cdepu NpHUCBSYEHI Mpalil
takux BYeHHX sk O.B.J/I3epa, FO.B. binoycos, €.0.Xaputonos, .M. IlleBueHnko
Ta 1HIII.

[IpaBoBe perymoBaHHs AOTOBOpY 3aiiicHIOEThC TiaBoto 70 LK [1], a Takox
3akoHamMu Ykpainu «IIpo imoTreuHe KpeauTyBaHHS, omepalii 3 KOHCOJIJIOBaHUM
1moTeYHnM OoproMm Ta imoteuHi ceptudikatu» [2] 1 «IIpo diHaHCcOBO-KpenUTHI
MEXaHI3MHM 1 YNpaBiIiHHA MaWHOM Mpu OyAIBHULTBI XUTJA Ta ONepamisax 3
HepyxomicTio» [3]. JJochixkyrouu 3arajibHi MOJO0KEHHS IOTOBOPY YIPaBIiHHS
MailHOM Ta OKpeMi HOro miABUIAM, 3a3HAYMMO, 10 YUHHE IMBLIbHE
3aKOHOJIAaBCTBO BU3HAYAE MOHATTS YNPABIIHHA MATHOM SIK OyAb-sIKi FOPUIUYHI
1 ¢dakTuyHi aii, BUMHIOBAHI 3 IIMM MalHOM YIpaBUTEJEM BiJl CBOTO iMEHI
3T1JHO 3 IOTOBOPOM.

3ayBaXMMO, MO 3a JOTOBOPOM YIpPaBIiHHA MaiHOM OJHa CTOPOHA
(YCTAaHOBHUK yIpaBIIiHHS) Mepeaae Apyrii CTOpoH1 (ynpaBUTENEBl) HA MEBHUMN
CTPOK MalHO B yIpaBJIHHSA, a Apyra cTOpoHa 3000B'A3y€ThCA 3a IUIATY 3]1C-
HUTH BiJ CBOTO IMEH1 yHpaBJiHHS MM MailHOM B IHTEpecax yCTaHOBHHUKA
yIpaBiiHHS a00 BKa3aHOi HUM 0coOH (BUTroJloHaOyBaua).

[IpenmeToM Oyab-SKOTO JOTOBOPY 3aBXIW € TI€BHA TMpaBOMipHA dif,
3yMOBJIeHa Horo 3micToM. [IpeameTom A0TOBOPY yHpaBlIiHHS MAHOM €:
a) MIANPUEMCTBO SIK €IMHUM MailHOBHI KOMILJIEKC; 0) HepyxoMa pid; B) I[IHHI
namnepu; r') MaifHOB1 mpaBa; T) iHme MmaiHo. [Ipu mpoMy, MaiiHO, TiepenaHe B
yOpaBliHHSA, Ma€e OYTH BIIOKPEMJIEHO BiJ I1HIIONO MalHa YCTAaHOBHHKA
yIpaBIiHHSA Ta B1Jl MaiiHa yIpaBUTEIS.

Y K Vkpainum 3akpimiaeHo MiJABHINEHI BUMOTH IIOJO BiANOBIIAIBLHOCTI
3a JIOTOBOPOM YIpPAaBJIIHHS MalHOM. YTIpaBUTENb BIANOBIJA€ K 3a CBIIOMO
3amoAisiHI 30MTKH, TaK 1 3a30MTKU IO BUMNAJKOBO BHHHUKIH,0JHAK, MOXKE
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3BUIBHUTHUCS BiJ BIANOBIAIbHOCTI, SIKIIO JIOBEJE, 110 30UTKH € Pe3ybTaTOM
HerepeOopHoi cunm  abo il yCTaHOBHMKA YW BHUrogo HaOyBaua [1].
YnpaButTenb 3BUIBHSAETHCS BIJ BIJAMOBIJAIBHOCTI, SKIIO OyJe JIOBEIECHO
HEMOXKJIMBICTh BUKOHAHHSA JIOTOBOPY, 30KpeMa:

- BHACIIZOK OO0CTaBWH HeENmepeOOpHOI CuiM, TOOTO HAA3BUYAWHUX 1
HEBIJIBOPOTHHUX Y JIaHUX YMOBax o0cTaBuH (hopc-Maxop);

- MNOpPYWIEHHAM 3000B'3aHHS € HEBUKOHAHHS HOro ab0 HEHaJEeXKHE
BUKOHAHHS;

- MpU 3J1MCHEHH] YNpaBIIHHSA MOXYTh BHUHHKATH JBa OCHOBHI BHUIHU
NOPYILIEHbJAOTOBIPHUX 3000B's13aHb 3 OOKY yIIpaBUTEIS.

VYnpaButenb MoOXKe He3a0e3leuuTH, TMOo-Tepiie, JOCITHEHHS METHU
yOpaBIiHHA, MO-JIpyre, (I3MYHYCXOPOHHICTh MalHa, NEpPelaHoro B
YIPaBIiHHSA;0CO0MBICTh BIAMOBIAAIBHOCTI YNPAaBUTENS 3yMOBJIEHAa MOTO
OJTHOYAaCHUMBHCTYIIOM B SIKOCTI OOpKHHKa YCTaHOBHHMKa 1 BUTOJ0HaOyBaua,
AKI MalOTh MpaBOBUMAraTh BIAIIKOJYBaHHS 30UTKIB, TaKUM YHHOM,
BIAMOBIJANBHICTh 32 JOTOBOPOM YHpPaBIIHHS MaWHOM €IOTOBIpHOIO (32
XapakTepoM 3000B's3aHHS) Ta MIJABUILEHOIO (32 CIOCOOOMBIAINOBIJAIBHOCTI).
VYnpaniHas MalHOM HETIOBHOJIITHBOTO 3M1ACHIOIOTh 3aKOHHI
MPEICTABHUKU;AKIIO YCKIal CHAAIIMHA € MailHO, sSike mOTpedye yTpUMaHHS,
JOTJIAAy, BUMHEHHS IHIMUX(PAKTUYHUX YU HOPUIAUYHUX AIA AJs MiITPUMaHHS
HOro B HaJICKHOMY CTaHI,HOTaplyc, a B HAaCEJIEeHHX NyHKTax, 1€ HeMae
HOTapiyca, — BIANOBIIHUNA OPraHMICIIEBOTO CaMOBpSAYyBaHHA, Yy pasl
BiJICYTHOCT1 CHAJKOEMIIIB a00 BHKOHABISI3AMOBITY YKJIaJarOTh JOTOBIp Ha
yIpaBJiHHSA CMAAIIMHOI0 3 1HIIOI 0C00010.

Otxe, 3a JOrOBOPOM YIpPABIiHHS MalHOM OJIHA CTOpPOHA (YCTaHOBHUK
YIOpaBIiHHSA) TIEpeae apyriid cTOpoHl (YIpaBUTENEB1) HA MEBHUM CTPOK MaifHO B
YIOpaBIiHHSA, a JIpyra CTOpOHa 3000B'S3Y€ThCA 3a TUIATY 3IACHIOBATH BiJl CBOTO
IMEHI yOpaBiiHHS UMM MailHOM B 1HTepecaXx YCTaHOBHUKA YIMPAaBIIIHHS
aboBKazaHoi HUM ocoOu (BuromoHaOyBaua).JIOTOBIp ympaBiIiHHS MaWHOM €
CaMOCTIMHHUM JIOTOBIPHUM CITIOCOOOM (THUIIOM) I1TLOBOTO 3/I1MCHEHHSI 3MICTY MpaBa
BJIACHOCTI B 4UYXOMY 1HTEpeci, SKOMY MpHUTaMaHHI MiJBUILIECHA JOBIPIMBICTh Ta
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0COOJIMBE 3HAYEHHS OCOOMCTOCTI MOro y4acHUKIB. BiH HajaeXuTh 10 MpPaBOBUX
IHCTUTYTIB 3MIIIAHOTO THUMY, SKUA CcGOpMyBaBCSd Ha CTUKY pPEYOBHX 1
3000B'13aJIbHUX TIPaB, @ TOMY OJAHOYACHO BOJIOJAIE€ O3HAKAMH, XapaKTEPHUMHU IS
pi3HuX Tpymn mpaB. ToX BIJHOCHHM MDK YNpPaBUTENEM 1 HOr0 KOHTPAreHTOM-
YCTaHOBHUKOM YIIPaBJIIHHS HOCSTH BIIHOCHHUM xapaktep. [Iporte, 3aBasku ToMmy,
10 YIPaBUTENb 3IIHCHIOE MIOAO MEePEeIaHoro MaifHa JiefieroBaHi HOoro BIACHHUKOM

MOBHOBAXCHHSI, BIJIMOBIHE TIPABOBIAHOIIEHHS HA0yBae pUcH aOCOIOTHOTO.

Cnucok sukopucmanux oxcepei:
[{uBineHUl Koneke Ykpainu: 3akoH Ykpainu Big 16.01.2003 poxky // [Enekrponnuii pecype]. —
Pexum noctyny:http://zakon4.rada.gov.ua/laws/show/435-15
[Ipo imoTeuHe KpeAWTyBaHHS, oreparlii 3 KOHCOJIJOBAHHM IIIOTEYHUM OOpProM Ta imOTEYHi
ceprudikatu: 3akoH Ykpainu Bin 19 uepBus 2003 poky // [EnextponHmii pecypc]. — Pexxum
nocrtymy: http://zakon5.rada.gov.ua/laws/show/979-15
[Ipo ¢inaHCOBO-KpenWTHI MEXaHi3MHM 1 YHOpaBIiHHA MaiiHOM MpH OYyIIBHULITBI KHUTIA Ta
oreparisx 3 Hepyxomictio: 3akoH Ykpainu Bin 19 wepsus 2003 poxy // [Enekrponnuii pecypc].
— Pexxum noctymy:http://zakon0.rada.gov.ua/laws/show/978-15

Pymukoscovka 1.1.,3113-55/13

Inemumym npaea ma cycniibHux i0OHOCUH
Yuieepcumemy « Yxpaina», m. Kuis,

HAYKOBULL KEPIBHUK. OOKMOP 10PUOUYHUX HAYK,
npoghecop Mypawun O.I".

MPABOBA ITPUPOJIA TAPAHTII SIK CLIOCOBY 3ABE3IEUEHHS
BUKOHAHHA 3050B’SA3AHHSA

B yMoBax €eKOHOMIYHOi HECTAOUILHOCTI 1 TOJITUYHUX [EPETBOPEHb B
VYkpaini, mpobiemMa MONIyKYy MPaBOBHX CHOCOOIB €(PEKTUBHOTO MOMEPEIHKEHHS
HEBUKOHAHHS JIOTOBIPHUX 3000B’s3aHb CTa€ BCe OUIbIN akTyanbHOIO. [loTpeba B
JOCIIKEHHI Ii€1 Mpo0eMaTUKU 00yMOBJIEHA TUM, 1110 BOHA IMOB’si3aHa HE TIJIbKU
3 BUHUKHEHHSIM IIUBIJILHO-TIPABOBHUX 3000B’s13aHb, PETYIIOBAHHIM IPABOYNHIB, a 1
3aXMCTOM IIpaB Ta iHTEpeciB Cy0 €KTIB, sIKi X yKiIaAaroTh. ToX, s 3a0e3neYeHHs
HOPMaJILHOTO (DYHKI[IOHYBAHHS ITUBUIBHOTO O0OpPOTY, CTaOIIBHOCTI JOTOBIPHUX
BIJIHOCUH BAXXJIMBUM € 3aCTOCYBaHHS PI3HUX BUJIB 3a0€3TMCUCHHS] BUKOHAHHS
[UBUIBHO-TIPABOBUX 3000B’Si3aHb cepell SKUX TapaHTis Mae Iy HHU3Y

0COOJIMBOCTEI 1 IEpeBar.
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3rigHo cT. 560 11K Ykpainu 3a rapanTiero 0aHK, iHIIa (piHAHCOBA YCTAaHOBA,
CTpaxoBa oOpraHizailisi (rapaHT) TrapaHTye mepen Kpeautopom (OeHedimiapom)
BUKOHAHHS OOPKHUKOM (MPUHIIMIIAJIOM) CBOTO OOOB'S3Ky. I'apaHT BiamoBinae
nepea KpeauTopoM 3a MOPYIIEHHS 3000B's3aHHS O0pKHUKOM [1].

3a cioBamu [.A. be3kiyboro, «3ampornonoBana nedinimis € Moaudikariero
BU3HAUCHHsI 0AaHKIBCHKOI rapaHTIi, 1[0 MICTUTHCA B CT. 2 YHI(IKOBaHHX IPaBUII
MTII s 6aHKIBCHKHMX rapaHTiid Ha mepiry BuMory 1992 poky» [2, c. 381]. [ane
TBEP/UKEHHSI € JOCHUTh JIMCKYCIMHMM, OCKUIBKM BKa3aHUW MIXKHApPOJHUN akT
BU3HAUa€ OaHKIBCHKY TapaHTIIO Ha MEpIIy BUMOTY SIK OyAb-sIKy rapanTiio abo
IJIaTXKHE 3000B’s13aHHST 0aHKa, CTPaxoBOl KoMMaHli abo 1HIIOI IOpUIUYHOI a0o
¢b13u4HOi 0coOu (rapaHTta), BUJaHy y MUCbMOBIH (HhOpMi, 1110 MICTUTH 3000B’ I3aHHS
CIUTATHTH TPOIIOBY CyMy Yy BHITQJIKy HaJaHHS MHUCHMOBOI IUIATIXKHOI BHMOTH,
CKJIJICHO1 Yy BIJMOBITHOCTI JI0 11 YMOB, a TAKOX 1HIIMX JOKYMEHTIB

BpaxoByroun BuKiajieHe, MOXHa MOroguTucs 3 aymkoro B.M. Crnowmu, 1o
«wopmu LK Vkpainu, npucsueHi rapanrii, Oyiu po3poOJjieHI Ha MiACTaBl
VuidikoBanux mnpaBun 1992 poky. Ilpore mpu pospodmi LK VYkpainu Oys
BpaxOBaHUM HE TIIbKU MDKHAPOJIHUW JTOCBiJ, ajie i OCOOJIMBOCTI BITUYU3HSIHOTO
LIMBUIBHOTO 00iry. Y 3B’s3KYy 3 LUM JIeAKi IOJIOKEHHS Y HihikoBaHUX mpasuil 1992
poky He BBiMIIM y [IK VYkpainm, a takox y Komekci 3’sBHIMCH HOPMH, SKHX
HeMmae B YHidikoBanux mnpaBuiax MTIT 1992 poky» [3, c. 105]. Cnig Takox
3a3HAYUTH, 110, HA Halry AyMKy, npu (opmymoBanHi ct. 560 LK VYkpainu
3aKOHOJABIIEM JOMYyIllEHa JIOTIYHAa TIOMHJIKA, OCKIIBKM BHUXOJUTH, IO «3a
rapanri€ro OaHk... rapantye» [1], ToOTO oJHEe MOHATTS BU3HAYAETHCA Yepe3 Horo
XK JiecmiBHy GopMy, 0 € HempuirycTumo. [Ipu mpomy, He 3a3HAYEHO, 1110 MAETHCS
Ha yBa3l M1l HOHATTAM «rapaHTyBaHHS.

SAx ywxe 3aszHauanocs, [[K VYkpainu BIiTHOCHTH TapaHTiIIO 10 BHJIIB
3a0e3leueHHs] BUKOHAHHS 3000B’s3aHb. BojHOYac pilIeHHS 3aKOHOJIABILA
BU3HAYMTH FapaHTilo K OJIMH 31 CIOCcO01B 3a0€3MeueHHs BUKOHAHHS 3000B’s13aHb €
3HAYHO OUTBIN AUCKYCIHHUM, aHDXK 1€ MOXKE 3/1aTHCS Ha mepimii morisif. | cpaBa
HaBITh HE B TiM, IO JIMIIIE TApaHTIS € CAMOCTIMHUM HE3aJIeKHUM BiJI OCHOBHOTO
3000B’s13aHHs npaBourHOM. CripaBa y MpaBOBIA Ta €KOHOMIYHINA MPUPOAl JAHOTO
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iHctutyty. Hampuknan, b.M. loHramo BBakae, 1o BOJISI 3aKOHOJABI IIPH
BKJIFOUCHHI OAHKIBCHKOT TapaHTIi JO CUCTEMH CIOCO0IB 3a0€3MeUeHHsT BUKOHAHHS
3000B’s13aHb OyJia TMPOJMKTOBaHa HE ii MPAaBOBOIO MPHUPOAOI0, a TaK 3BAHUM
(BOBHIIIHIM BIUTMBOM», SKHM 3a JaHUX OOCTaBMH MaB, Ha HOTO IyMKY,
BH3HaYabHE 3HaueHHS [4, c. 42-43].

[Ipen’siBnenHs 6eHediiapoM BUMOTH J0 rapaHTa Mpo CIUIATY IJIATEXKy — €
MIJCTABOIO U1l 3MIHM TapaHTIMHUX IPABOBITHOCHH, a caMe — JIJI1 BUHHKHEHHS
Oe3mocepeIHbOro 000B’SA3KYy TapaHTy CIUIATHTH KOIITH Ha KOPUCTh OceHediriapa.
Jlo MOMEHTY TIpea’siBICHHS TaKOi BHMOTH 3a3HAa4eHHil OOOB’S30K ICHYBaB y
rapaHTa JMIle MNOTEHLIMHO, TOOTO OyB NOB'SI3aHMI 13 HACTaHHAM KOHKPETHOI
ymoBu. Taka yMoBa, 3BICHO, MOK€ HE HACTaTH. Y TaKOMY BHUNAJKy TapaHTIHHI
BIJIHOCHUHM TMPUIHUHATHCS Y 3B’SI3KY 13 3aKIHUEHHSIM CTPOKY Jii rapaTii abo y
3B’SI3KY 13 BIIMOBOIO KpeauTopa (Oenediiiapa) BiJl CBOIX MpaB 3a TapaHTIEIO TOIIIO.

Otxe, rapanrtis (0OaHKIBChKA TapaHTIs )€ OJIHOCTOPOHHIM, CTPOKOBUM,
0€30IJIaTHUM TPaBOYMHOM, CaMOCTIMHUM Ta HE3aJeKHUM BIJT OCHOBHOIO
JIOTOBOPY, KWW MICTUTh TapaHTiiHE 3000B’s3aHHS, TOOTO OOOB’SI30K TapaHTa
CIUIATUTH Ha KOpPUCTh OeHediliapa MEeBHY CyMy y pa3l Mpea’ sBJICHHS OCTaHHIM
MMMCbMOBOI BUMOTH.

BpaxoByroun Te, 1m0 3MICT TrapaHTIiHUX BIAHOCHH CKJIaJa€ HE JIUIIe
00OB’SI30K BUJA4l TapaHTii, a W 3AIICHEHHS OIUIATH 3a TapaHTIEl0 Yy pasi
Ipel BJIICHHS. BUMOTH, Tpeja’ sBICHHS OeHedimiapoM BUMOTU JO TapaHTa Ipo
CIUTaTy TUIATe)Ky MOKHA BBaKATH IOPUIUIHUM (AKTOM, SKUH € MiACTaBOIO IS
3MiHU rapaHTIHHUX MTPABOBIIHOCUH — MEPEXOY BiJl CTATUKH J0 TUHAMIKH.

3 HaBEIEHOTO MOXKHAa 3pOOWTH BHCHOBOK, IO TiJCTaBaMU BUHHUKHEHHS
rapaHTIMHUX BIAHOCHH € CYKYMHICTh IOpUIMYHUX (aKTIB (FOpUIUYHUI CKIIan), a
came — YKJIaJIeHHS JIOTOBOPY MPO HaaHHs TapaHTIi Ta, BIAacHE, BUa4ya rapaHTii. Y
TOMY 3K BUIAAKY, KOJM BIJIOBIIHUN JOTOBIP HE YKIIAJAETHCS, a TapaHT MPOCTO
BUJIA€ TAPAHTIIO HAa KOPUCTh OeHediliapa, MOXKHa TOBOPUTH PO TE, LIO MiJACTABU
BUHUKHCHHS TapaHTIMHUX BIJIHOCHH Ta IIJICTABM BHUHUKHEHHS TapaHTil
CIIBNaAAI0Th, OCKUIBKU JUISl [IbOTO HEOOXIJHHUM JIUIlEe OAWH FOPUAUYHUN (aKT —
BHJIaya rapaHTii.
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CEKIIS 3. TOCHOJAPCBKE ITPABO; TOCIIOJAPCBKUI MTPOLIEC

Bakoniok C.M.,00xkmop ginocoghii 6 eany3i npasa
Binnuyoxuu incmumym Ynisepcumemy « Ykpaina», m. Binnuys

JAEPKABHA PEECTPALIA IOPU/INYHUX OCIb, IHIINX
OPT'AHIBAIIIN TA ®I3UYHUX OCIB — NI IIPUEMIIIB.

CyO'ekT rocmomapioBaHHs MiIJIATaEe JEpXKaBHIA peecTpalii K OpUINYHA
ocoba yu (izuyHa ocoba - MANPUEMELb y TOPSJKY, BU3HAUEHOMY 3aKOHOM
VYkpainu "IIpo npepxaBHY peecTpallifo IOpUIUYHUX OcCi0 Ta ¢I3UYHUX O0Ci0-
nianpueMiiB" (2003 p.). Hactuna 2 ct. 58 I'K Ykpainu 3a3Hauae, 1mo BiAKPUTTS
cy0'ekTOM TrocmojaproBaHHs (QuTiil (BiAAUIEHB), MPEICTaBHUIITB 0€3 CTBOPEHHS
IOpUJIMYHOT 0COOM HE MOTpedye IX JIepKaBHOI peecTpaliii.

BimoMocTi mpo BiOKpeMIJIEHI MAPO3AUIM CYO'€KTIB TrOCHOJapIOBaHHS
3allydyaloThCsl JO 11 PEECTpallifHOiI CIpaBH Ta BKIIOYAIOTHCS 10 E€IUHOTO
JIEP’KABHOTO PEECTPY B MOPSIKY, BAZHAUYCHOMY 3aKOHOM.

€auHuil  epKaBHUN peecTp IOPUAMYHHUX OcCl0 Ta (I3UyHUX OCiO -
niagnpueMiiB (gam - €AUHUN JAepKaBHUM pPEeCTp) - aBTOMATH30BaHA CUCTEMaA
30UMpaHHs, HAKONWYEHHsS, 3aXHUCTy, OOJIKy Ta HaJaHHsS 1HpopMalii Mpo
IOPUJIMYHUX OC10 Ta GI3UIHUX 0Ci0 - MiAMPUEMIIIB.

3rigHo cT. 4 3akony Ykpainu «IIpo nepkaBHy peecTparllito OPUANIHUX 0C10
Ta (PI3UYHUX OCIO-MIANPUEMIIIBY: JIepKaBHA pEECTpallis IOPUAUYHUX OCI0 Ta
G13UYHUX OCI0 - MIAMPHUEMINB - 3aCBIIUEHHS (PaKTy CTBOPEHHS a00 MPUITMHEHHS
IOpUIUYHOI 0coOM, 3acBigueHHs (akTy HAOyTTsSs abo Mo30aBlIEHHS CTaTyCy
HiAIpueMIst Gi3UIHOI0 0C00010, a TAKOXK BUMHECHHS 1HIINX PEECTPAIIMHUX TN, K1
nepeadoadeHi UM 3aKOHOM, IIUISIXOM BHECEHHS BIAMOBIIHUX 3aMKCIB 0 €AMHOTO
TIEPIKABHOTO PEECTPY.

[Topsimok mpoBeNeHHS ACP>KAaBHOI peecTparlii FOPUAUIHUX 0Ci0 Ta Pi3MIHUX
0Ci0 - MAMPUEMIIIB BKJIIOUAE, 30KpEMa;

- TEpeBIpKYy KOMIUIEKTHOCTI JOKYMEHTIB, $KI TOJAIOTbCS JCPKABHOMY

peecTpaTopy, Ta TOBHOTH BIJIOMOCTEM, 1110 BKa3aH1 B peECTpaIliiHIN KapTIli;
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- TEpEeBIPKY JIOKYMEHTIB, $SIKI TMOJAIOThCA JACPKABHOMY pEECTpaTtopy, Ha
BIJICYTHICTb MiACTaB JJIsl BIAMOBHU y MPOBENICHH1 AepKaBHOI peecTparlii;

- BHECEHHS BIJIOMOCTEH IPO HOPUANYHY 0c00y ab0 (Pi3uuHy 0C00y - MiAIPHEMIS
70 €IMHOTO JIEP>KaBHOTO PEECTPY;

- odopMIICHHS 1 BUAAUYy CBIIOITBA MPO JEPKAaBHY PEECTPALI0 Ta BHUIUCKH 3
€IMHOTO AEPKABHOTO PEECTPY.

Crnig 3ayBakuTu Takoxk, mo 4. 5 cr. 4 3akony «IIpo nepkaBHY
peecTpallio...» BCTAHOBIIOE, IO "MpeacTaBHUIITBA, (UIIi 1HO3EMHUX KOMIIaHIN B
VYkpaiHi misraloTh  akpeAuTanii Ha  TepUTOpii  YKpaiHu B MOPSIKY,
BCTAHOBJIEHOMY 3aKOHOM ". JlepxaBHa peecTpauis IPUIUYHUX OCI0 Ta (PI3UYHUX
oci0 - MIANPUEMIIIB TMPOBOAUTHCS JEPKABHUM PEECTPATOPOM BHUKIIOYHO Y
BUKOHABYOMY KOMITETI MIChKOI pajy MicTa 00JIaCHOTO 3Ha4eHHs ab0 y pallOHHIH,
y Mmictax Kuesi Ta CeBacTornosi aep:kaBHii aaMiHICTpaIlli 3a MiCIIe3HAXO0KCHHIM
IOPUIUYHOI 0cOOU 200 3a MICIIeM POKUBAHHS (PI3UYHOT OCOOH - MiANPUEMIIS.

JIoKyMEeHTOM, 110 MIATBEPIKYE BHECEHHS PEECTpPALITHOrO 300py, € KOmis
KBUTaHIII, BUJAHOI OaHKOM, a00 KOIIisl TUIATKHOTO JOPYYEHHS 3 BIIMITKOIO
Oanky. Jlep»aBHUI peecTpaTop Micis BHECEHHS 10 €AMHOTO JePKABHOTO PEECTPY
3aMucy Mpo MPOBEICHHS JEepP>KaBHOI peecTpallii IopUIudHOi ocoOu abo (Hi3uyHO1
ocobu - mianpuemis 3000B's3aHUN  CHOPMYBATH PpEECTpaIliiiHy CIpaBy.
Peectpaiiiitna crpaBa Mae peecTpaliiHuii HOMEp, SKHM TPUCBOIOETHCS MPHU
BHECEHHI 3aIlUCy PO MPOBEIECHHS AepKaBHOI peecTpalii 10 EAUHOrO Jep>KaBHOTO
peecTpy.

3rigHo 31 ¢T. 9 3akoHy y OJIaHKY CBIJIOITBA MPO JIEPKABHY PEECTPALIiI0
IOpUANYHOT  0coOM  3a3HAYalOThCS:  HAWMEHYBaHHA  IOPUIUYHOI  OCOOWH;
1AeHTUIKAITHUN Kol €AMHOTO IEpKABHOTO PEECTPY MIANPUEMCTB 1 OpraHizaiii
VYkpainu; MiCIe3HaXOKEHHs IOPUANYHOI 0COOU; MICIIE TMPOBEICHHS JCPKABHOT
peecTpaiiii; JaTa MPOBEACHHS JEPKaBHOI peecTpallii Ta HOMep 3anucy B €IuHOMY
JIepKaBHOMY PEECTpi; MPI3BUILE Ta 1HILIAINA JEPKABHOTO PEECTpaTopa; MiAcTaBa,
JaTa Ta HOMEp 3amucy B €IMHOMY JEp>KaBHOMY PEECTpi MpO 3aMiHY CBiIOITBA
PO JIepKaBHY peecTpallito (Y pasi MpoBeACHHS 3aMIHU CBI1OITBA).

Y OnaHky CBiJOLITBA TIPO JIepKaBHY peecTpaiiio ¢Gi3udHOi 0co0u -
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MIANPUEMIIST  3a3HA4arOThCs:  IM's  (i3UdHOI  OocOOM -  MIAIPHUEMIIS;
imeHTUIKAIiHUd  HOMEp (i3MYHOT OCOOM - TIJIaTHUKA TMOJATKIB Ta 1HIIHMX
000B'sI3KOBUX IIAaTeXKIB 3 JlepkaBHOTO peectpy (i3MuyHUX 0cCi0 - TIJIATHUKIB
MOJATKIB Ta IHIMIMX OOOB'S3KOBUX IUIATEXKIB (maii - imeHTU(]IKaIMHWA HOMEp
bi3udHOi 0coOM - IUIaTHWKA TOJATKiB) abo0 HOMep Ta cepis macmoprta (Iis
Gb13ugHUX 0C10, K1 Yepe3 CBOi peniriiiHi abo i1HII MepeKOHAHHS BiIMOBIISIOTHCS
Bl TPUUHATTS iAeHTU(IKAIIITHOTO HOMeEpa, O(IIIiHHO MOBIAOMUIM TPO IIe
BIIMOBIZIHI OpraHu JepKaBHOI BJagud Ta MalwTh BIAMITKY Yy TACIOpPTi); MicIe
npoKuBaHHS (Pi3uyHOT 0COOM - MIAMPUEMIIA;, 1aTa MPOBEACHHS JIEpPKABHOT
peecTpaltii Ta HoMep 3anucy B €IMHOMY AEp:KaBHOMY PEECTPI; MICLE MPOBEICHHS
JIep’KaBHOI peecTparlii; Ipi3BUILE Ta 1HILIAIN JIEPKABHOTO PEECTpATOpa; IiJICTaBa,
JlaTa Ta HOMEp 3anucy B €IMHOMY JAEp:KaBHOMY PEECTPi MPO 3aMiHy CBIJOITBA
PO JIEp’KaBHY peecTpallito (y pa3l IpOBEICHHS 3aMIHU CB1JIOITBA).

CBiIOUTBO TPO  JIepKaBHY  PEECTpAIlil0  MIJIMUCYEThCS  JCP>KaBHUM
peeECTpaTOpOM Ta 3aCBIUYEThCS KOro me4yaTkow. TeXHIYHUM aaMiHICTpaTop
€IMHOTO JIEPKABHOTO PEECTPY B JICHb IIPOBEACHHS peecTpalliiHoil aii 3abe3neuye
nepeaavy iH(popmaniiHO-TeJIEeKOMYHIKAIIHHUMHU 3ac00aMH B €IEKTPOHHIN (opmi
10 1H(HOPMALIITHUX CUCTEM:

- IIEHTPAJILHOTO OpraHy BHUKOHABYOI BIJA/M, IO peajidye JACp)KaBHY MOJITUKY Y
chepl CTaTUCTUKH, Ta IEHTPAIHLHOTO OpraHy BUKOHABYOI BJIaJid, IO peaiizye
€IMHY JIepKaBHY MOJATKOBY IMOJITUKY Ta JACP)KAaBHY MOJITUKY 3 aJIMIHICTPYBaHHS
€IMHOTO BHECKY Ha 3arajabHOO00OB’SI3KOBE Jep>KaBHE coliaJibHe
CTpaxyBaHHs,B1IOMOCTEHN PO MPOBEICHHS TaKOi peECTPALITHOT [ii;

- IlenciitHoro goumy YkpaiHu - BIIOMOCTEH MPO MPOBEICHHS PEECTPALIMHUX i
I10/I0 MPUIMTMHEHHS IOPUIUYHOT 0COOM Ta MiANPUEMHUIIBKOT TISIIBHOCTI (H13UYHOT
0COOH - TIAPUEMIIS.

Jlo IeHTpaabHOTO OpraHy BUKOHABYOI BIIAH, 1110 PEali3y€e €IUHY JCP>KaBHY
MOJIATKOBY MOJITUKY Ta JAEpPXaBHY MOJITUKY 3 aJAMIHICTPYBAHHS €IMHOTO BHECKY
Ha 3araJlbHOOOOB’S3KOBE JIEp’KaBHE COIllajibHE CTpaxyBaHHS, OJHOYACHO 3
BIIOMOCTSIMU €JMHOTO JIEPKABHOTO PEECTPY IMPO JEpKaBHY PEECTPALIIIO
CTBOPEHHS IOPUJIMYHOI OCOOM Ta JepxkaBHOI peectpalli ¢(i3uyHOi 0Cco0u -
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MIMPUEMITSI TEXHIYHUNA aJMIHICTpaTOp €AMHOTO JEePKABHOT'O PEECTPY 3a0e3nedye
nepeaady Korii 3asBU Mpo OOpaHHsI CIIPOIIEHOT CHCTEMH OTOJAaTKyBaHHS Ta/a0o
peecTpaliitHoi 3asgBU MpO JOOPOBUIbHY PEECTpallil0 AK IJIaTHUKA MOJATKy Ha
J0JTaHy BapTICTh B €IEKTPOHHIN (popMmi, SKIIO Takl 3asBU MOJAHI SK TOJATOK JI0
3asiBU TIPO JIEP’KaBHY PEECTPAITITO.

Konumns cuctema (Koiau opraHu peecTpallii 3HAXOJUJIUCS B CHCTEMI
Opra”iB MICIIEBOTO CaMOBpsIyBaHHs) (aKTHUYHO Tmependavana TOBiiHE
nianopsakyBanHs. [locanoBi ocodu, siki 3a0e3nedyroTh 0e3mocepeHeE TPOBEACHHS
peecTpaliiHux i (gepaBHI pEECTPATOpPH, SAKI 3HAXOAATBCS Yy CTaTycl
JIEpKaBHOT'O PEECTPATOPA 3 MOMEHTY HaOpaHHs YMHHOCTI 3akoHOM Y kpainu «IIpo
JIepKaBHY PEECTpaIlil0 HOPUANIHUX 0ci0 Ta (PI3MUHMX OCI0 — MIAMPHUEMIIIBY)
npamoBaii B pallOHHMX  JEpXKaBHUX  aaMiHicTpauisx  wmicta  Kuesa,
MICBKBUKOHKOMAX 1 T.7. TakuM 4MHOM, iX MPU3HAYEHHS Ha MOCaay Ta 3BUIbHEHHS
3 Hel 3IIHCHIOBAJOCA BIAMOBIJHO MICBKMMU TOJIOBaMH a00 TOJOBaMHU
paiiaepkaaMiHICTpallii, OCKUIbKM BOHM OyJIM IITAaTHUMU TMpalliBHUKAMU HX
opratiB. YTiM, Mo3asiK JepKaBHA peecTpailis — e QYyHKIl JepkKaBu 1 Bl IMEHI
nepkaBu 110 (QYHKI[IIO 3a0e3leuye EeHTPabHUI OpraH BUKOHABYOI BJIQaH, TO ii
peanizallito MOBUHEH 3A1MCHIOBATH OpraH jAep>kaBHOI Biaagu. OTxe, e MoJBilHE
MANOPAIKYBaHHS, BEpTUKaAIb. Jl0o QyHKIN AepKpeecTpy HaJIekKaIO MOTOKEHHS
Ta TPU3HAYEHHS JCP)KaBHUX PEECTPATOPIB, HOPMATUBHO-TIPABOBE 3a0€3ICUCHHS,
byHKII{ HATJISALy 1 KOHTPOJIIO 32 JOTPUMAHHSIM YWHHOTO 3aKOHOJABCTBA Y IIiH
cdepi, METOJIOIOTIYHE P03’ ICHEHHS, MArOTOBKA KaaApiB Tolo. | B 111t yacTuHi OyB
NEBHUM PO3PUB MIXK MOBHOBRXKEHHSIMHU 1 (YHKUISIMU LIEHTPAJIbHOTO OpraHy Ta
MIOCaJOBUMHM 0CO0aMHU, SIK1 3IIMCHIOIOTH JEPKPEECTPALIiio.

TakoX BHHHMKAIM HIOAHCH BIJHOCHO TPU3HAYCHHS JICPYKABHUX
peecTpaTopiB, MOTOMKEHHS, 1 B opraHizaiii poOOTH BHHUKAIM CBOi IIEBHI
npobiemu. Came TOMy Jep>kKaBorO OyJ0 MPUUHSATE PIIMIEHHS IOJAO0 CTBOPEHHS
€IMHOI BEpTUKAJIl OPTaHiB, SIK1 3a0€3MeUy0Th OpraHi3allito B I[iil JOCUTb BaXKJIUBIH
JUIsl po3BUTKY Oi3Hecy cdepi. JlepkaBa cTBopwia HEOOX1HI YMOBHU HE JIMIIEC Ha
MOoJICTIICHHS O13Hecy, a ¥ JyIs Toro, o0 cUCTEeMa HaJaHHSA aIMIHICTPaTUBHHUX
MOCHYT, SKI HAJalOThCS BiJI IMEHI JCEp)KaBU BIJANOBIAHUMU OpraHamu, OyJu
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ONTHMAJIBHO SKICHUMH Ta HEOOTSDKIIMBHMH JIJIsl TpoMaasH. TOOTO IEBHUM YHUHOM
MPOXOIUTH ONTUMI3AIlSl CACTEMHU OpPTaHiB JJIs HAJITAHHS [IUX TIOCIYT.

Cnucok sukopucmanux oxcepei:

. 3akon Ykpaiau Big 15.05.2003 Ne 755-IV "IIpo nmepkaBHY peecTpamiio IOpHIUYHUX OCi0 Ta
G13UYHUX 0CI0 — MIATPUEMITIB"

. Tlocranosa Kabinery MinictpiB Ykpainu Bix 19.12.2012 Ne 1212 "IIpo 3arBepmxenns [lopsiaky
BeZIeHHS PeecTpy rpoMajichbKuxX 00’€THAaHB Ta OOMIHY BiJIOMOCTSIMU MiX 3a3Ha4eHUM PeecTpoMm i
€IMHUM JIep)KaBHUM PEECTPOM IOPUIUIHHUX OCI0 Ta Pi3MUHUX 0Ci0 — miampreMITiB"

. Haka3 MinicrepctBa toctumii Ykpainu Big 30.11.2011 Ne 3433/5 "IIpo 3arBepmkenHs (hopm
3asB Ta MOBIIOMJICHb, HAJaHHsS (HAJICWIAHHS) SIKUX BCTaHOBIIEHO 3akoHoM Ykpainu "IIpo
JIep)KaBHY PEECTpAIlilo PUIAUYHUX 0ci0 Ta Hi3uYHUX 0Ci0 — miAnpHeMIIB", 3apeecTpOBAaHUN B
Minicrepctsi roctuiii Ykpainu 05.12.2011 3a Ne 1404/20142

Haka3 MinictepctBa roctuitii Ykpainu Big 19.08.2011 Ne 2010/5 "IIpo 3aTBepmkenns [lopsaky
NOJaHHS Ta OOITY €JIeKTPOHHUX IOKYMEHTIB JEP)KaBHOMY peecTparopy’, 3apeecTpOBaHHMN B
Minictepetsi roctuiii Ykpainu 23.08.2011 3a Ne 99

Tonuap 10.0., [13-41-11,
Binnuyvkuu incmumym Yunisepcumemy « Yepaina», m. Binnuys,
HayKkosuil Kepignuk. 0okmop ¢hinocoii 6 eanysi npasaBaxonox C.M.,

IHHOHATTA TA O3HAKU BAHKPYTCTBA

[Topsimok 1 yMOBHM BHU3HAHHS CYyO'€KTIB MIANPUEMHULIBKOI JISTIBHOCTI
OaHKpyTaMH 3 METOIO 3aJI0BOJLHUTH MPETEH311 KPEIUTOPIB PETYIIOE CIICIIaIbHHMA
3akoH Ykpainu "IIpo GankpyrctBo" Biag 14 TtpaBHs 1992 p., mio HuHI Ai€ B
pemakiii Bim 30 uepBHa 1999 p. 1 HasuBaerhcs «[Ipo BimHOBIEHHS
TJIATOCIIPOMOXKHOCTI OOp>KHHMKa a00 BHU3HAHHA ioro OankpyTtom». lleit 3akon
BCTAHOBJIIOE YMOBU Ta TMOPSAOK BIJHOBJIEHHS IJIATOCIIPOMOKHOCTI CyO'ekTa
MIPUEMHHIIBKOT JTISIIBHOCTI - OOp’KHMKA a00 BU3HAHHS HWOro OaHKpyTOM Ta
3aCTOCYBaHHS JIKBIJALIMHOI MPOIETypH, MOBHOTO ab0 YaCTKOBOTO 3aJ0BOJICHHS
BUMOT KPEIUTOPIB.

bankpyrctBO - 11e BH3HaHAa apOITPaXKHUM CYIAOM HECIPOMOXKHICTh
OOp>KHHMKA BIIHOBUTH CBOIO IJIATOCIIPOMO>KHICTH Ta 33JJOBOJIbHUTH BU3HAHI CYIOM
BUMOTH KPEJIUTOPIB HE 1HAKIIIE K Yepe3 3aCTOCYBAHHS JIIKBIIAIIHHOT TPOLIETYPH.

Y cBor uepry, miI HEIUIATOCIIPOMOXHICTIO  3aKOH  PO3yMi€
HECIIPOMOXKHICTh CyO0'€KTa MIANPUEMHHUIIBKOI  JISUIBHOCTI BUKOHATH  TICHsS

HACTaHHS BCTAHOBJEHOTO CTPOKY IX CIUIaTH TpPOMIOBI 3000B'sI3aHHS TEpen
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KpeIUTOpaMH, B TOMY YHCJI1 110 3apO0ITHIN 1UI1aTi, a TAKOK BUKOHATH 3000B'I3aHHS
IOJI0 CIUTATH MOJATKIB 1 300piB (0OOB'I3KOBUX TUIATEXKIB) HE 1HAKIIE SK Yepes
BIJIHOBJICHHSI TUIATOCIIPOMOKHOCTI. 3 HaBEJEHOTO BH3HAYCHHS BUILIMBAE, IO
OaHKPYTCTBO Ma€ €KOHOMIYHHI 1 TPABOBHIA XapaKTep.

3 eKOHOMIYHOi TOYKH 30py OaHKPYTCTBO € HECIPOMOXKHICTIO CyO'ekTa
MPOJIOBXKYBAaTH CBOIO MIANPHUEMHUIIBKY ISUIBHICTh BHACHIIOK 1i €KOHOMIYHOT
HepeHTabenbHOCTI, 0e3mpuOyTKoBOCTI. Cy0'€eKT MIAMPUEMHHIITBA MA€ CTUIBKH
OOpriB nepejl KpeAuTopaMu 1 3000B's13aHb TIepe] OF0KETOM, 1110 KOJIU IXHI BUMOTH
OyIyTh pe'ABJICHI Y BU3HAUCHI JIJIS IHOTO CTPOKH, TO MaiiHa Cy0'€KTa - aKTUBIB Y
JKBIHIA (OpMI - HE BUCTAUUTD JIJIS iX 3a/I0BOJICHHS.

KOpunuynuit acriekT OaHKPYTCTBA MOJSITaE Hacammepesn y TOMy, IO Yy
cy0'ekTa € KpeauTopu, TOOTO OCOOH, 10 MaloTh MIATBEP/KEHI JOKYMEHTAMHU
MaiHOBI BHUMOTH JO HBOTO SK J0 OopkHHMKA. lle MaifHOBI MpaBOBITHOCHUHU
OaHKpYTCTBa, 3INCHEHHS SIKUX y BCTAHOBJIEHOMY 3aKOHOM TMOPSAKY MOXKE
IIPU3BECTH JI0 JIIKBIAALIT Cy0'eKTa NIANPUEMHHULITBA.

OcobmuBicTio 3akoHy Ykpainu «lIpo BiIHOBIEHHS TIATOCIIPOMOMKHOCTI
OopkHUKa a00 BU3HAHHA HOTro OaHKPyTOM» € Te, IO el 3aKOH pEeryyroe Bl
BEJIUKI TPYNH CYCHIIBHUX BIAHOCUH - MaTepiajiibHI (OpraHi3aliiiHO-IpaBoOBl Ta
JaCTKOBO TIPOIEAYpHi), SKI TMOB'3aHI 3 BIJHOBICHHSAM ILIATOCTIPOMOYKHOCTI
OOp>KHMKA, Ta MPOLECyalIbHI, MTOB's3aH1 3 BU3HAHHAM OOp>KHUKA OaHKPYTOM.

MarepiaibHi BIJHOCHMHHU CKJIAMAlOThCSA, SIK TPaBUIIO, TNPU 3IIHCHEHHI
3aX0/IB IIOAO 3amnoOiraHHs OaHKPYTCTBY OoOp’kHMKa (HagaHHSA (IHAaHCOBOI
JIOTIOMOTH, JocynoBa caHailisg). Okpemi MarepiajibHI BIJHOCMHUW BHHUKAIOTH 1
(GYHKIIOHYIOTh TAaKOXX TPU 3aCTOCYBAHHI CyJOBHX MpOIeAyp (pO3mOpsiIKEHHS
MaifHOM OOp:KHUKa, BXXUTTS 3aXOJIB IIOJO0 BIJHOBJICHHS IUIATOCIIPOMOMKHOCTI
Oop KHUKA, TIepe10aUYeHHX IJIAaHOM CaHarlii, TOIIO).

Bracniiok mopymieHHs crnpaBu Mpo OaHKPYTCTBO BHUHHUKAE KOMILUICKC
MpoIeCyaTbHUX TIPABOBIIHOCHH IOAO: TOPYIIEHHS TPOBADKCHHS Yy CIpaBi,
3a0€3MEUYCHHS]  TPOIIOBUX BHUMOT  KPEAUTOPIB, TMOMEPEIHBOTO  3aciaHHs
apOITPpaXKHOTO CYyJly, CYJIOBOI CaHaIllli, BU3HAHHs OOpKHUKA OAHKPYTPM 1 BIIKPUTTSI
JKBIAAIAHOT MpOLeaypH, MUPOBOI YroJi, MPUIMHEHHS MPOBAHKEHHS Yy CHpaBi
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po GaHKPYTCTBO TOMIO.

O3HaknOaHKPYTCTBA:

1. 3acrocyBaHHS 1HCTUTYTY 3a 3arajbHUM MpaBWIOM Yy cdepi
MIIPUEMHHUITBKOT  TISUTBHOCTI  (TOOTO, 1MIOA0 CYO'€KTIB  MiANPHEMHHIIBKOT
JUSUTBHOCTI, OCHOBHOIO PHUCOI0 SIKUX € (DYHKIIOHYBaHHS 3 METOI0 OTPHUMAaHHS
MPUOYTKY);

2. BCTaHOBIIOETHCSA TOCMOAAPCHKUM CYIOM SIK FOPUANYHUN (PaKT, 10 MOPOTKYE
neBH1 HacHiAKU (ToOTO, CJIJ BIAPI3HATH B1JI HEIIATOCIIPOMOXKHOCTI OOp)KHHUKA K
(akTUYHOTO CTaHy);

3. 3MICT BCTaHOBJIEHOT'O T'OCHOJAPCHKUM CYJIOM (hakTy OaHKpYyTCTBa —
HECITPOMOXHICTh  Cy0'€eKTa MIANPUEMHUIBKOI JISUIBHOCTI  TOBHOIO  MipOIO
po3paxyBaTUCSd 1O CBOiX Ooprax (HEMJIATOCIPOMOXKHICTh) Yy 3B'SI3KYy 3
NEPEeBUIIICHHSIM TacuBIB (CymMH OOproBux 3000B's3aHb OOpXKHHMKA) HaJl HOTO
aKTUBaMH (KpUTEpii HEOIUIATHOCTI, BU3HaUeHui 4. 4 ct. 205 ['K);

4. HennaToCIpoOMOKHICTh OOp>KHHMKA Ma€e OyTH CTIMKOIO 1 HE IiJI/laBaTUCS
YCYHEHHIO, TIOTPH 3[AIMCHEHUM  CyJOBUM  3axoJlaM III0J0  BIJHOBJICHHS
IJIaTOCIIPOMOKHOCTI Cy0'eKTa.

OTtxe, OAaHKPYTCTBO - 1€ BCTAHOBJEHUN TOCHOJAPCHKUM CyAOM (haKT
HECITPOMOYKHOCT1 CyO'€KTa MIANPUEMHHIIBKOT JTiSTILHOCTI BUKOHATH CBOI T'POIIOBI

3000B's13aHHS HE 1HAKIIE, SIK Yepe3 3aCTOCYBAHHS JIIKBIIALIMHOI TPOLIETYPH.

Cnucok eukopucmanux oycepei:

1. Tlocranosa Kab6inery MinictpiB Ykpainu “IIpo 3aTBep/)keHHS MOJI0XKEHHS PO MOPSIOK
caHaulii JepkaBHUX mianpueMcTB” // 3i0paHHs nmoctaHoB Ypsany Ykpainu. — 2001.-NeS5.
ATeHCTBO 3 UTaHb 3an00iraHHs OaHKPYTCTBA M1JIPUEMCTB.

2. Metoauka iHTErpajJibHOI OIIHKHM 1HBECTHIIHHOI NpUBAOIMBOCTI MIJNPUEMCTB Ta
opranizari 1// Ykpaincbka inBectuiriitHa razeta. — 2002. -Ne3.

3. IlpaBoBa ©Ga3za 3 mnHUTaHb OaHKPYTCTBa CyO’€KTIB rocmojaproBaHHs: 30ipHUK
HopMaTuBHUX akTiB. —K.: ATika, 2000. - 224c

4. ®inancu mnignpuemctB. Ilinpyunuk / KepiBHMK aBT. Koi. 1 HayK. pea. mpod.
A.M.Ilognepworin. 2-re Bu., mepepo6. ta mon. — K.: KHEVY, 2001.—384c.
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Topoieuv HM., [13-41-11
Binnuyvxuit incmumym Ynisepcumemy « YVkpaina», m. Binnuys,
HAayKosuil Kepisnuk.: 0okmop ¢hinocoii 6 eanysi npasa Baxonok C.M.

HOHATTA TA BUAU I'OCIIOJAPCBKUX TOBAPUCTB

[lomupenoto  oprasizamiiiHO-paBoBol0  (HOPMOIO0  MIANPHUEMHHIIBKOT
TISUTBHOCTI € TOCMOAapChKi ToBapucTBa. [lopsimok CTBOpeHHS Ta isSIBHOCTI
roCrofapChbKuX  TOBApUCTB  perymoerbcs  3akoHoM  «IIpo  rocmogapchki
ToBapucTBay Bia 19 BepecHs 1991 p. (i3 3MiHaM¥ 1 TOTTOBHEHHSIMU ).

[Nocniogapcbke TOBapUCTBO — 1€ MIAMIPUEMCTBO, YCTaHOBA ab0 opraHizarlis,
CTBOPEHI Ha 3acajax yYrojlud OPUIAUYHUMU Ta (IBUYHUMH OCOOaMU IUISIXOM
o0’eHaHHs 1X MalHa Ta MIAIPUEMHUIIBKOI MISUTBHOCTI 3 METOI0 OJEp KaHHS
npuOyTKy. l'ocmomapchbki TOBapHCTBAa € IOPUIAUYHUMH OCOOAMH 1 MOXKYTh
3MIACHIOBATH OyAb-SIKy MIANPUEMHULBKY diSUIBHICTh, $AKa HE CYNEepeYuTh
3aKOHOJIABCTBY YKpaiHu[2, cT. 19].

P03pi3HSII-OTI> TaKl BUJIH I'OCIIOAAPCHKHNX TOBAPUCTB:

— TOBapHUCTBa 3 OOMEKEHOIO BIJINMOBIAIBHICTIO;
— TOBApHUCTBA 3 JJOJIATKOBOIO BiAMOBIIAIBbHICTIO;
— TIOBHI TOBapHUCTBA;

— KOMAaHJIUTHI TOBapUCTBA;

—  akIioHepHi ToBapuctsa[4, ct. 37].

ToBapuctBo 3 0OOMEXKEHOI BIANOBIIATLHICTIO — II€ TOBAapUCTBO, IO

Ma€ CTaTyTHUM GOHJA, PO3MIJIEHUNH Ha YacTKH, pPO3MIP SKUX BHU3HAYAETHCSA

YCTAaHOBYMMH JIOKyMEHTaMU. UJeHM TOBapuCTBa HECYTh BIJIMOBIAAJIBHICT B
Mexkax ix BkjaadiB. Po3mip craTtytHOro (OHIY TOBapuUCTBAa 3 OOMEKEHOIO
BIJIMOBIJIAJIGHICTIO TIOBUHEH CTAaHOBUTH HE MEHIIE CyMH, ekBiBajgeHTHOi 100
MIHIMaJbHUM 3apo0iTHUM IaTaM. Jlo MOMEHTy peecTpalii TOBapucTBa 3
O0OME)XEHOIO BIAMOBITATBHICTIO KOXKEH 3 YYaCHUKIB 3000B’S3aHU BHECTH HE
menmie 30 BiICOTKIB BKa3aHOTO B YCTAHOBUMX JOKYMEHTaxX BKJIAIy, IO
MIJITBEPKYEThCSA OAHKIBCHKUMU JIOKYMEHTaMHU. Y YaCHUK 3000B’sI3aHUI TTOBHICTIO

BHECTH CBIM BKJIaJ HE MI3HIIIE POKY IMICIs peecTpauii ToBapucTBa. Buium
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OpraHoM TOBAapHCTBA 3 OOMEXKEHOK BIAMOBIJAIBHICTIO € 300pU Y4YaCHHKIB.
Y4yacHUKM MaroTh KUIBKICTh TOJIOCIB, MPOMOPILIMHHY poO3Mipy iX dYacToK Yy
CcTaTyTHOMY (pOoH/i. Y TOBAapUCTBI 3 OOMEXKEHOIO BIJMOBIIAIBHICTIO CTBOPIOETHCS
BUKOHABYHM KOJICTiaTbHUN 200 0THOOCOOOBHUI OpraH: AUPEKITisi a00 TUPEKTOP.

ToBapuCTBO 3 /101aTKOBOIO BIIMOBLAAIEHICTIO — 1€ TOBAPUCTBO, CTATYTHUN

(doHA AKOrOo MOAUIEHMH Ha YacTKM BU3HAYEHHUX YCTAHOBUMMH JOKYMEHTaMU
pO3MipiB. YUaCHUKH TaKOTO TOBAapHICTBA BIATOBIAAIOTH 3a WOTO OOpPramMu CBOIMHU
BHECKAMHU JI0 CTAaTyTHOTO (POHAY, a MpU HEJOCTATHOCTI IUX CYM — JOJATKOBO
HAJIC)KHUM iM MaifHOM B OJHAKOBOMY JUIsl BCIX yYaCHUKIB KPaTHOMY PO3Mipi JI0
BHECKAa KOXXHOTO YYacHUKa. ['paHWYHMII pO3MIp BIANOBIAAIBHOCTI YYaCHHUKIB
nependavyaeThCs B YCTAHOBUUX JIOKYMEHTAX.

IIoBHE TOBApPUCTBO — L€ TOBAPHUCTBO, BCl Y4YaCHUKHU SAKOT'O 3alMaroThCs

CHUIBHOO MIANPUEMHHUIIBKOIO JISTTLHICTIO 1 HECYTh COJIIJIApHY BIATOBIAABHICT 32
3000B’s13aHHSAMH TOBAapPUCTBA BCIM CBOiM MaiHOM. Takuii BUJl IIUBLIHLHO-IIPABOBOI
BIJIMOBIJIAJIBHOCTI OUThII BaromMoO 3axMINA€e NpaBa KpeauTopa, SKU BIOpaBl
3aJI0BOJIbHUTH MaiHOBI MPETEH311 3 0JIHOTO OOp>KHUKA, a OCTaHHIH, B CBOIO UEPTy,
MOKE TMpea’sBUTH BUMOTM IIOJAO CIUIaTH OOpriB A0 I1HIIMX OOPKHUKIB Y
perpecHoMy MOpsiAKy. BelneHHsl cripaB MOBHOTO TOBAapUCTBA 3IIMCHIOETHCS 3a
3arajbHOI0 3r0JI0I0 BCIX YYaCHHUKIB.

KomanauTHe TOBapUCTBO — 1€ TOBAPUCTBO, B SIKOMY Pa3oM 3 OJHUM abo

OlIbIlle yYaCHUKaMH, $IK1 3MIACHIOIOTH BIJ 1IMEHI TOBAapUCTBA MIAIMPUEMHHIIBKY
JUSUTBHICTD 1 HECYTh BIAMOBIATBHICTh 3@ 3000B’sI3aHHSIMU TOBApPUCTBA BCIM CBOIM
MaiiHOM, € OJMH abo OuIblle YYacCHUKIB, BIAMOBIANBHICTh SIKMX OOMEXYEThCS
BKJIAJIOM y MaiHI TOBapUCTBa (BKJIQJHUKIB). SIKIIIO Y KOMAaHAUTHOMY TOBapHCTBI
OepyTh ydacTh JiBa ab0 OUIbIIE YYaCHUKIB 3 MOBHOI BIAMOBIIAIBHICTIO, BOHHU
HECYTh COJIJapHY BIAMOBIAQIBHICTH 3a Oopramu ToBapucTtBa. CyKYIMHHI PO3MIp
YaCTOK BKJIAJIHUKIB HE MOBUHEH rnepeBuiryBaTu 50 BiJICOTKIB MaiiHa TOBApUCTBA,
3a3HAYCHOTO0 B YCTAaHOBYOMY J0TOBOpi. Ha MOMEHT peecTparii KOMaH-IUTHOTO
TOBapUCTBA KOKEH 3 YYaCHHMKIB MOBUHEH BHECTH HE MEHIIE 25 BiJCOTKIB CBOTO
BHECKY. YTIPaBIIiHHS CIpaBaMU KOMAHJIUTHOTO TOBApPUCTBA 3A1MCHIOETHCS TUIBKU
y4aCHHUKaMU 3 MOBHOIO BIAMOBIAAIBHICTIO[S,CT. 54].
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AKHiOHCDHe TOBApPUCTBO — L€ TOBApPUCTBO, AKC Mac CTaTYTHI/Iﬁ (1)OHII,

NOJIJICHU Ha BU3HAUEHY KUIBKICTh aKIiil piBHOI HOMIHAJBbHOI BapTOCTi, 1 HECe
BIIMOBIAANBHICTh 32 3000B’S3aHHSAMM TIJIBKM MallHOM TOBapHCTBAa. AKIIIOHEpU
BIJIMOBIIAIOTh 32 3000B’SI3aHHSAMH TOBAapPHCTBA TUIBKM B MeEXaxX HAJCKHHX IM
aKIA.

Po3pi3HAI0TH 1Ba BUIU aKI[IOHEPHUX TOBAPUCTB:

— BIIKPUTE  akI[IOHEpHE TOBAPUCTBO, aKIl SKOTO  MOXYTh
PO3IMOBCIOIKYBATUCS IUISIXOM BIJIKPUTOT MIAMUCKU Ta KYiBI1-IPOIAXKY;

—  3aKpHUTE aKI[IOHEpHE TOBAPUCTBO, aKIlii SKOTO PO3MOAUISIOTHCS MiX
3aCHOBHHKAMH 1 HE MOXKYTh PO3IMOBCIOKYBATHUCS IIIJITXOM ITiITUCKH, KyITyBaTHCS
M TIPOJIaBaTUCS Ha OIpKI.

AKIig- 11€ IIHHUM manip 0e3 YCTaHOBJIEHOTO CTPOKY 00iry, 110 3aCBiIUy€
JIOJIbOBY Y4acTh Yy CTaTyTHOMY (DOHJI aKI[IOHEPHOTO TOBApPUCTBA, IMIATBEPIKYE
YJICHCTBO B aKI[IOHEPHOMY TOBapHCTBI Ta MPABO HA YYacCTh B YIPABIIHHI HUM, JIA€
MPaBo MOT0 BIACHUKOBI Ha OJIep KaHHS YaCTUHU MPUOYTKY Y BUIJISIAL AUBIJICHY, a
TaKOX Ha y4acTh y PO3MOILT MaiHa MpH JIKBIAAII] aKI[IOHEPHOTO TOBAPUCTBA.

AKII1i MOXYTb OyTH:

— IMCHHHMIMH Ta Ha Npe IBHUKA,

— TMPUBUICHOBAHWMH 1 IPOCTUMH.

BuiyM opraHom akiioHEpHOTO0 TOBAPUCTBA € 3arajibHi 300pH aKI[I0HEPIB.
['onocyBaHHs 3IACHIOEThCS HA 3arajbHUX 300pax akI[lOHEpIB 3a MPUHIIUIIOM:
OJIHA aKIisI — OJIUH T'0JIOC.

Cnucox 8ul<opucmauux oxcepen:

1. Koncrutynis Ykpainu: [lpuitaara va n’sriii cecii BepxoBHoi Paau Ykpainu
28 wepBHs 1996 p. — K.: IIpeca Ykpainu, 1997. — 80 c.

2. I"'ocnomapcbkuil koseke Ykpainu, craHoMm Ha 15 Bepecusa 2004. — K.:
BEJIEC, 2004. — 164 c., rmaBa 9.

3. [uBinsHuit konekc Ykpainu. — K.: [Tapnamentcoke BugaBHUNITBO, 2004, —
352 c.,rnaBa 8 .

4. 3akoH Ykpain# ,,[Ipo akiionepHi ToBapucTBa: 3aKOH YKpaiHU BiJ

5. 3akoH Ykpainu ,,lIpo rocnogapceki ToBapuctsa‘ //BBP Bin 19 BepechHs
1991 p.
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Kucuneecoxka H.B., 13 41-11,
Binnuyoxuit incmumym Ynieepcumemy « YVxkpaina», m. Binnuys,
HayKosuill Kepignuk:ookmop inocodii 6 eany3i npasa Baxonox C.M.,

IF'OCIIOJAPCHKHWM J1OT' OBIP:
MHNOHATTSA, DOPMA, 3MICT TA O3HAKHA

['ocnoapchbKuM BBaXKAETHCS TOTOBIP, KU YKIATAEThCSI MK CyO €KTaMu
rocrojaproBaHHa a00 MK Cy0’€KTaMu TOCIOJApIOBaHHS 1 HEroCHoAaprO0YUMU
cy0’eKTaMu — IOpUANIHUMHE ocobamm. |1, ¢.28]

[IpaBoBa mpupoaa TOCHOAAPCHKOTO JOTOBOPY PO3KPUBAETHCS Uepe3 Horo
MICLIE Y CTPYKTYpl IHMBLIBHO-IIPABOBHX JOTOBOPIB. 3 I[OTO MPUBOJY ICHYE
IOHAWMEHIIIE JIB1 TOUKH 30PY:

1. Tocnomapchkuii JOTOBIp € CAMOCTIHHUM JIOTOBIPHUM 1HCTUTYTOM 1 HE
HAJICXKUTD JI0 [IUBLIILHO-TIPABOBUX JOTOBOPIB;

2. Tocnomapcbkuid AOTOBIp HE Ma€ CaMOCTIMHOTO XapakTepy, a €
PI3HOBHJIOM ITUBLIILHO-TIPABOBUX JIOTOBOPIB.

['ocriogapcbkuii IOTOBIp CJiJ BBaXaTH PI3HOBUAOM LHMBUIBHO-TIPABOBUX
JIOTOBOPIB, SIKUM XapaKTEPU3YEThCA MEBHUMH OCOOJMBOCTAMU (O3HAKaMH)[2, c.
46].

Oco0MBOCTI (03HaKu) TOCIOIAPCHKOr0 AOTOBOPY 3a C(HEpor0 MOUIUPEHHS
MOXKHA TTOAUTMTH Ha JB1 TPYIIH:3aedabHi 1 CNeyianbHi.

3acanvnumu € Taki 0coOMMBOCTI (O3HAKM), SIKI XapaKTepHI MJiA BCIX
rocrnoAapcbkux JoroBopis. Jlo 3araabHuX 0COOIMBOCTEHN (03HAK) TOCMOAAPCHKOTO
JIOTOBOPY HAJIEKATh JIBi:

1) cneyugpiunuii cy6’exmuuii ckrad (CTOPOHAMHU TOCIIOAAPCHKOTO JOTOBOPY
€ Cy0’€KTH TOCIOIapIOBaHHs a00 HErOCTOAapIooyl Cy0’ €KTH — IOPUANYHI 0COOH);

2) cneyianbna  mema (TOCTIOMAPCHKUI  JOTOBIp  YKIAMAEThCS IS
3MIMCHEHHS MANPUEMHUIIBKOI, a00 1HINOI JISJIBHOCTI, HE TOB’SI3aHOI 13
32JIOBOJICHHSIM OCOOMCTHX, CIMEHHUX, JIOMAIIIHIX a00 1HIUX MOMI0HUX MOTpeo).

CneyianbHumu BBXKAIOTBCA TaKi OCOOJIMBOCTI (O3HAKH) TOCIOIAPCHKOTO
JIOTOBOPY, fKI HE MalOTh 3arajlbHoro xapakrtepy. Jlo HHX, 30KpeMa, MOXHa
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BITHECTH:

1) 0co6IMBOCTI 11010 YKJIAJEHHS TOCTIOAAPCHKHUX 0T OBOPIB;

2) 0c00aMBOCTI 1110710 (POPMHU FOCIIOTAPCHKUX JOTOBOPIB;

3) 0cO6IMBOCTI 11010 3MICTY FOCIIOAAPCHKUX TI0TOBOPIB;

4) 0cOoOGIMUBOCTI 111010 BUKOHAHHS TOCHOIAPCHKUX JJOTOBOPIB;

5) 0co0GAMBOCTI 11010 3aBJAaHHS BUKOHAHHS FOCIOIAPCHKUX JOTOBOPIB;

6) 0COOIUBOCTI 11010 3MIHU Ta MPUIHUHEHHS FOCIIOAAP JH0TOBOPIB;

7) 0COOIMBOCTI 11010 CAHKI[IH 32 MOPYIIIEHHS IOCIOAaPChKUX JOTOBOPIB.

3MICT TOCIIOTaPCHKOTO JIOTOBOPY

3MICT rOCOIaPChKOro JOTOBOPY CTAHOBIIATH YMOBH JI0TOBOPY, BU3HAUEHI
yro0l0 WOro CTOpiH, CHPSIMOBAaHOIO Ha BCTAaHOBJIEHHS, 3MIHYy a00 HPUIIMHEHHS
rocnoaapcbkux 3000B's13adb (4. 1 cT. 150 'K Ykpainu). YMoBU rocnoaapchbKoro
JIOTOBOPY MOXYThb HaJIeKaTh JO pI3HUX TUMOIB (BUIIB). 3a KpUTEpIiEM
00O0B'A3KOBOCTI  (HEOOOB'SI3KOBOCTI)  PO3PI3HAIOTH  OOOB'A3KOBI  (TIOBHHHI
BKJIFOYATHUCS IO AOTOBOPY BIJMOBIAHO 10 BUMOT 3aKOHOAABCTBA) Ta HEOOOB'SI3KOB1
(BKJIIOYAIOTBCS /10 JOTOBOPY 3a MOTOPKEHHSM CTOpIH). 32 O3HAKOK BIUIMBY Ha
IOPUIMYHY CUJIy JOTOBOPY Ta BIJANOBIIHOCTI YMOB NEBHOMY BHAY JOTOBOPY
BUJILJISIFOTH 1ICTOTHI YMOBH, 3BUYaliHI YMOBH Ta BUNIAAKOBI yMOBH[3,cT. 51].

dopma rocrnogapcbKoro A0roBopy

['ocniogapcbkuii JOTOBIP YKIAAA€ThCS, SIK TPABUJIO, B TUCBMOBIN (popmi (4.
1 ct. 181 T'K Vkpainu, ct. 208 [IK Ykpainu), 1110 3yMOBJI€HO HU3KOIO YMHHUKIB 1
HacamIiepes; HEOOXIAHICTIO BEACHHS OYyXTaJlTepChKOro OOMIKYy Ta 3BITHOCTI
cy0'eKTaMM TrOCMOAApPChKUX MPABOBIJHOCHH, 3aXHCTOM IHTEPECIB  CTOPIH
norosopy[4, c. 72].

YcHa (¢dopMa 3aCTOCOBYETHCS K BUKIIOUEHHS IIOJ0 JIOTOBOPIB
(IBOCTOPOHHIX 1 6araTOCTOPOHHIX MPABOYWHIB), MO0 MOBHICTIO BUKOHYIOTHCS T
yac ix ykmamanas (4. 1 cr. 206 LK VYkpainm), 3a BUHSITKOM MPaBOYUHIB, IO
N1JUISITal0Th AepkKaBHIA peecTpalli Ta/abo HOTapiaJlbHOMY MOCBIJYEHHIO, a TaKOXK
MPAaBOYUHIB, ISl SKUX HEIOJEp)KaHHS IHChbMOBOI (OpMH Mae HACIIJIKOM ix
HeniicHICTh. [IpoTe y TakomMy BuUMaAkKy (BUMHEHHS MPABOYMHY B YCHIM (opmi)
opraHizaiii - RPUAUYHINA 0c00i1, sIKa CIjIaTHIa TOBAPU YM IMOCIYTd, 00OB'SI3KOBO
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1HIIIOIO CTOPOHOK Ma€ OyTH BUJAHUN JOKYMEHT, IO MIATBEPKYE IMiACTaBY
CIUIaTH Ta CyMy OJIep>KaHUX TpoIoBUX KOmTiB (4. 2 cT. 206 LUK Ykpainn).

Crucok sukopucmanux oycepei:
['paxxnanckoe mpaBo YkpawHbl. B 2 wactax. Yacte 1. / [lymkun A.A., Camoiinenko B.M.,
[umka P.b. u ap. / [Tox pea. A.A.Ilymkuna, B.M.Camoiinenko. - X.: OcHoBa, 1996.
Komepmiitauii moroBip: Bing ykmageHHs no BukoHanss./JI. I1 Jlamkos., A. B. Bpmsramin—
K.:Acrapra, 1996.
Capunbka A. M. CyTh IUBLUIBHO-TIPaBOBOI BiamoBiganbHOCTI/ A. M.CaBunbka // KOpuandna
BiAmoBiganbHICTh. — JIBBIB, 1975.
[{uBinsHe ipaBo Ykpaiau. Kaura nepma.: [Tinpyunuk. ¥V 2 kaurax. / booposa /1.B., Izepa O.B.,
Hosrept A.C. ta inmi. / 3a pea. O.B.J/[3epu Ta H.C.Ky3nenosoi. - K.: FOpiakom Intep, 2006.

Ilixyp O. I'.,3113-55/13

Inemumym npasa ma cycninibHux iOHOCUH
VYuieepcumemy « Yxpaina», m. Kuis,

HAYKOBUU KEPIGHUK. OOKMOP I0PUOUYHUX HAYK,
npoghecop Mypawun O.1".

TEOPETHYHI OCHOBU ITPOLECY JOKA3YBAHHA
Y TOCIIOJAPCBKOMY CYJOUYUHCTBIYKPAIHAN

VYknanenus Yronu mpo acoriamiro Ykpainu 3 €Bponeiicbkum Coro3oM Mae
3HAYHO MPUCKOPUTH MPOIIEC TApMOHI3allii HaI[IOHAJLHOTO 3aKOHOJJaBCTBA YKpaiHU
JI0 €BPOICUCHKUX MPABOBUX HOPM. Y I[bOMY KOHTEKCTI Ba)KJIMBO BIAMITHUTH, IIIO
aJanTHBHI TMPOLIECH MalOTh OXONWUTH BcCl, 0€3 mepeOUIbIIEeHHs, Trany3i
BITUM3HSHOTO 3aKOHOJIaBCTBA. Taka amanTarilis nepeadadae pepopMyBaHHS TaKOXK
1 TOCHOJApPCBhKO-NPOLIECYAIbHOTO  HOPMATHUBHO-IIPABOBOIO ~ MAacuBy.  Yixke
JIOCTaTHHO TPUBAJIMN 4YaCc y HAYKOBOMY CEpPEIOBUIL, CEpel FOPHUCTIB-NPAKTHUKIB
O0OTOBOPIOETHCSI MUTAHHS pepOpMyBaHHS TOCIIOIAPCHKOTO CYTIOYMHCTBA, OCKIITBKH
npuitHaTui me B 1991 p. 1 HuHi ynHHWE ['ocogapchko-nporiecyanTbHUM KOJAEKC
VYkpainu (nani — I'TIK Ykpainn) [1], Ha xanb, y:ke He BIAMOBIIAE BUMOTaM 4acy, a
YHUCIIEHHI pO3’saCHEeHHs Buioro rocmnomapchbkoro cyay YKpaiHHM, [MOCTaHOBU
wieHyMmiB  BepxoBHoro cyay VYKpaiHM YacTKOBO BHPIIIYIOTh MPOOJIeMHU
MaTepiaTbHOTO 1 MPOIECYaTbHOTO TIPaBa, OJIHAK HAa PIBHI 3aKOHIB 3aJUIIAETHCS
HEOOX1/IHICTh BJOCKOHAJICHHS IIPOLIECY TOKAa3yBaHHSI.

OgHuM 3 UEHTpaJIbHUX IHCTUTYTIB TOCIOAAPCHKOTO CYJIOYMHCTBA €

iHCTI/ITYT AOKa3yBaHHA Ta I[OKaBiB, CTaH SKOIro CyTTE€BO BIUIMBA€ HAa BUKOHAHHA
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rOCMOJIAPCbKUMH  CyJIaMM  OCHOBHOI (PYHKIIIi — 3axucTy TmpaB CyO’ €KTIB
rocrnojaapioBanHsa. BceOluHiCTh mpolecy Mi3HAHHS HE3aJNeXKHO BIJ MPEAMETY
Mi3HAHHS J03BOJIE€ BBAXKATH, 110 AISUIBHICTH 13 BCTAHOBIICHHS SIK 0OCTaBUH CIIPaBU
B yCiX ii meransx, Tak 1 MOB’SA3aHUX 3 UM SIBUIIEM OOCTaBWH, SKi BIUIMBAIOTh Ha
BUPIIICHHS CIIPAaBH, € came Mi3HAaHHIM HEB1JIOMOT0, IIEPEX0I0M BiJ HEBIIOMOTO 10
3HAHHS, SKE 3IIMCHIOETHCS 3a 3aKOHAMM JlaJeKTUKH [26, ¢.48].

I[amum gmHOM BCce BimOyBaeTbes B cydoBoMmy 3acimanHi. [Ipeamerom
Mi3HAHHS B IAHOMY BHIAJKY € HE BECh HaBKOJMIIIHIN CBIT 1 HaBITh JaJICKO HE BCI
CTOPOHM OKpeMux sABHII 1 BumaakiB. [Ipeamer AoCHKEHHS B CYyAOBOMY
3aCilaHHs Ha BIAMIHY BiJ NpPEAMETY HAayKH 3aBXIU OOMEXEHUH OUIbII MEHII
BU3HAYEHUM KOJIOM (DaKTiB, 3 SIKUX CKJIQIal0ThCSl OOCTABUHU CIPaBH, 1 BCIM, III0 3
HEIO TICHO OB’ sI3aHE.

IctuHa B cynoBoMy 3aciiaHHI BHU3HAYA€ThCA HE 3 METOI0 BCTAHOBJICHHS
3arajbHUX HAYKOBHX IMPHUHIUIIIB, 3aKOHOMIPHOCTEH 1 3aKOHIB, a JJIsi TOTO, 11100
MPaBUJILHO BHPIMIUTH KOHKPETHY CIpaBy, MPaBUJILHO BHPINIUTH 3aBIaHHS, SKi
CTOSITh Tiepea mpaBocyasM. Came TOMy ICHYIOTh OCOOJMBI 3aCO0M Ta METOIU
nociikeHHs1 (akTiB, crneuu@iudi GopMH Ta YMOBHU, y SIKUX BIIOYBa€ThCS LS
JUSTIBHICTD, — MEBHI CTPOKHU PO3TJISAY CHpPAaB, HASBHICTh BCTAHOBJIEHOTO 3aKOHOM
MPOIIECYAIBHOTO MOPSAAKY Ta (OpM, Y paMKax SKUX 3IIHCHIOETHCS TISIIBHICTD 13
JTOCHIKEHHS (DAKTIB TOIIO.

[Ipotiec moka3yBaHHS 3IACHIOETHCS Y CYBOPIM MOCTIAOBHOCTI, K1 B TEOPIi
JIOKa3yBaHHsS TMPUNHATO HA3UBAaTU €JIEeMEHTaMu JoKa3yBaHHs. Pi3HOMaHITHI
npolecyalibHl Mii, SK1 3IMCHIOIOTHCA CYJAOM, CTOPOHAMH, TPETIMH OcoOaMu Ta
IHITUMU  yYaCHUKAMU TOCIIOJApChKOTO TIPOIIECY, TOB’S3aHI 3 JIOKa3yBaHHSM,
00’€IHYIOTBbCSI Y B3a€MOIIOB’SI3aH1 €JIEMEHTH, Kl i CTBOPIOIOTH €Talu Mepexoy
BiJl MOKJIMBHX CYJIP)KE€Hb JI0 IOCTOBIPHHX.

Hopmu rocnogapcbkoro nponecyaibHOro 3akoHogasctsa (ct.54 ta 57 I'TIK)
nepeadavyaroTh OOOB’SI30K IMO3MBaya B TO30BHIN 3asBl 3a3HAYUTH JIOKa3H, IO
MiATBEPKYIOTh TI030B, Ta JOAATH JO TO30BHOI 3asBU JOKYMEHTH, Kl
NIATBEPKYIOTh OOCTaBMHHM, HA SKUX TIPYHTYIOTbCS TI030BHI BuMoru [l1].
[IpouiecyanbHuil MOPSAOK TOCIIKEHHS JI0Ka31B Ma€ JOCUTh Ba)KIMBE 3HAUCHHS:
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BIH MOKJIMKAHUM rapaHTyBaTH OTPUMAaHHS SIKICHOTO JOKa30BOr0 Marepiaiy, Ha
MiJCTaB1 SIKOTO CYJ MOKE€ AIMTH OOTpPYHTOBAHOTO Ta OE3MOMHIIKOBOIO BHCHOBKY
PO HASIBHICTh YM BIJICYTHICTH (DaKTIiB IO CIIPaBi, 3 SKHMU HOPMHU MaTepiabHOTO
IpaBa MOB’SA3YI0Th BUHUKHEHHS, 3MIHY YU TPUIIMHEHHS MpaB 1 000B’s13kiB. O1iHka
J0Ka31B MPOHU3Y€E BCl 1HIN e€TamM JOKa3yBaHHS 1 B TOM >K€ yac 3aBeplIye ix.
Pe3ynbTaTi OLIHKM JOKa3iB BIIOOpakarOThbCs 0€3MOCepeHhO B MOTHBYBaIbHIN
YaCTHUHI PIIIEHHS rocnoapchkoro cyny [33, 361].

BcTranoBneHHst 00’ €KTUBHOI ICTUHHM TI0 CIIPaBl € OJHIEIO 3 HEOOXITHUX YMOB
3aiicHeHHs mpaBocyans. Lle 3a0e3meuye BUHECEHHS 3aKOHHOTO ¥ MOTHBOBAHOTO
pimieHHs. IcTMHa TO cmpaBl MI3HAETHCA B PE3YNbTATI CKIAAHOI 1 HAIMpPY>KEHOI
JUSTBHOCTI Cyly TIO JIOKa3yBaHHIO 1 BCTAaHOBJCHHIO (PakTiB, IO MAalOTh
BIIHOIIICHHS 10 crpaBu. [l ¢dakTu BCTAaHOBIIOIOTHCA 3a JOMOMOIOKO JOKa3iB
IPOTATOM BCHOTO MPOLIECY T0Ka3yBaHHS.

[IpouecyanpHi 1ii cymy, SKUH pPO3TISAIAE CHOpaBy, BUMHSIOTHCA HHUM 13
ypaxyBaHHSIM MPOLECYadbHUX I CTOpIH Ta IHIIMX YYACHHKIB MPOIECYyaqbHOL
JUSITTBHOCTI 3 METOIO JIOCSATHEHHS TIPABWJIBHOTO 3HAHHS PO OOCTaBMHM CIIPABU Ta
HEOOXIJHICTIO 3aXMCTy MpaB CTOPIH, TPETiX 0ci0 Ta IHIIMX YYaCHHUKIB CIpPAaBH.
[IpouecyanbHi aii oci0, Kl OEpyTh y4acTh y CHOpaBi, BUMHAIOTHCSA y (hopMi 3asB,
KJIOMIOTaHb TOIIO, MPOLIECYaTbHI i1 1HIINX YYaCHUKIB MPOIIECY 3A1HCHIOIOTHCS Y
dbopmi NoKa3aHb, BUCHOBKIB TOILO, a MPOLECyalbHl Jii CyAlB, Kl PO3IIISAIAIOTH 1
BUPIIIYIOTh CIPaBy, 3A1HCHIOIOTECSA Y GOpMI CYJOBHX HaKasiB, CYJOBUX yXBall 1
cynoBux pimieHb [20]. PesynpTatu IOCHiIKEHHS CYJOBUX JOKa3iB Ta iX OLIIHKHU
NOBUHHI BIJOOpaXaTUCh y MOTHUBYBaJbHIA YAaCTHHI CYyAOBOTO  pILICHHS.
[TopyiieHHst JaHUX BUMOT TSTHE 3a COOOI0 CKACyBaHHS CYJOBUX DIIIEHb BHUILUM
CYJIOM.

Cnucok eukopucmanux osxcepen:
lN'ocnnomapebkuil mporecyanbHuii kogekce Ykpainu: BepxosHa Pama Ykpainu; Kogekc Ykpainu,
3akoH, Komekc Big 06.11.1991 Ne 1798-XII [Enexrponnmii pecypc]. — Pexum poctymy:
http://zakon3.rada.gov.ua/laws/show/1798-12/page2
Hemuenko C.®. TeopeTHUKo-MeTOAONOTIYHI  3acaad  €(pEKTUBHOCTI  TOCIOAAPCHKOTO
cynounHcTBa: MoHoTpadis / C.d@. Jlemuenko. — K.: [Ipeca Ykpainu, 2009. — 472 c.
['ocnoapcbke mporiecyanbHe nmpaBo Ykpainu: nigpyunuk / JI. M. Hikonenko. — Oneca : DeHikc,
2011.-512c.
[Tpo cymoyctpiit 1 craryc cymuiB: BepxoBHa Paga Ykpainu; 3akon Big 07.07.2010 Ne 2453-VI
[Enextponnwuii pecypc] — Pexxum goctyny: http://zakonS.rada.gov.ua/laws/show/245317
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Cuoopenko /I.C., [13 41-11,
Binnuyvxuit incmumym Ynisepcumemy « YVkpaina», m. Binnuys,
HayKosuill Kepignuk:ookmop inocodii 6 eany3i npasa Baxonox C.M.,

HHOPAJOK 3MIHU TA PO3IPBAHHSA I'OCITIOJAPCBKHUX J1OI'OBOPIB

3MiHa Ta PO3iIpBaHHSA TOCHOJAPCHKUX JOTOBOPIB B OJHOCTOPOHHHOMY
MOPSIJIKY HE JOIMYCKAIOThCS, SIKILO 1HIIE HE Mepe0aueHo 3aKOHOM a00 JOTOBOPOM.
CropoHa NOTOBOpY, fKa BBaXKa€ 3a HEOOXITHE 3MIHUTH a00 pO3ipBaTH JIOTOBIp,
NMOBUHHA HAJICIaTH MPOMO3UIi Mpo 1€ ApYrid cTopoHi 3a noroBopom.CTopoHa
JIOTOBOPY, SKa OJepaja MPOTO3UII0 MPO 3MIHY YW PO3IpBaHHS JOTOBOPY, Y
JBAJIUATAICHHUN CTPOK IICIS OAEpPKaHHA MPONO3ULli MOBIIOMISIE APYTY CTOPOHY
PO pe3yJIbTaTH ii po3risny.Y pasi KO CTOPOHU HE AOCATIIN 3rOAM II0J0 3MIHU
(po3zipBaHHsI) 10roBOpY a00 y pasi HeoJep KaHHs BIJIMOBIJI Y BCTAHOBIICHUI CTPOK
3 ypaxyBaHHSM 4Yacy HOIITOBOro 0OIry, 3alHTEPECOBaHAa CTOPOHA Ma€ IMPaBO
NepeIaTu CIIip Ha BUPIIICHHS CYIy.

SKImo cyAOBUM pINIEHHSIM JOTOBIp 3MiHEHO a0 pO3IpPBAaHO, JIOTOBIP
BBAXKAETbCS 3MIHEHMM a0o0 po3ipBaHUM 3 JHS HAOpaHHS YMHHOCTI JaHUM
pIIEHHSM, SIKIIO IHIIOTO CTPOKY HaOpaHHS YMHHOCTI HE BCTaHOBJICEHO 3a
PILIEHHSM CY]y.

Bianosinno o cr. 188 T'K Vkpainu cropoHa JoroBopy, sSika BBaXKae 3a
HEOOX1JJHE 3MIHUTH a0O0 PO3ipBaTH JOTOBIp, MOBUHHA HAMAICIATH MPOMO3ULIT MPO
e Apyriil cTopoHi 3a gJoroBopoM. CTOpOHA J10TOBOPY, sIKa OfieprKaa MpPOMO3HIIII0
PO 3MIHY YU PO3IpBaHHS JOTOBOPY, V ABAAUATUICHHUN CTPOK MICIs OJCp>KaHHS
MPONO3UIIIi MOBIIOMIISIE IPYTy CTOPOHY MPO Pe3yJbTaTH ii PO3TsLay..3a YHMHHUM
3aKOHOJJABCTBOM  3MiHA Ta pPO3IpBaHHSA TOCMOJAPCHKUX  JIOTOBOPIB Y
OJTHOCTOPOHHBOMY TIOPSIAKY HE JIOMYCKAeThCs, SKIIO IHINE HE MependadyeHo
3akoHOM a60 moroBopom (cT. 188 I'K Vkpainu). MoXIuBIiCTh OJTHOCTOPOHHBOTO
po3ipBaHHs JOTOBOPY (200 BIZIMOBHU BiJl JOTOBOPY) 3aKOHOM IepeadaueHa TIIbKU
JUIST OKpEeMHMX PI3HOBHJIIB JIOTOBOpIB. BIiANMOBIAHO KOXHA 31 CTOPIH MOXeE
CKOPHUCTATHUCS TAKOK MOMJIMBICTIO HE3aJeKHO BIJ] TOTO, Yd OyJIO MIOAO ITHOTO
3aCTEpEeXXEHHS B YKJIaJiIecHOMY Hero goroBopi (4. 3 ctT. 374 I'K Ykpainm).

KpiMm ToOro, cropoHu MOXYTb Yy CaMOMy JOTOBOpl mepeadadyuTu
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MOKJIMBICTh HOTO pPO3IpBaHHSA B OJHOCTOPOHHBOMY TMOPSAIKY (KOJU 3aKOHOM
Oe3mocepeTHb0 HE TMepeadavYeHo TaKy MOJKJIMBICTH), OJHAK TUIBKH 33 YMOBH
BIJICYTHOCTI MpsIMOT 3a00pOHM 100 OJHOCTOPOHHBOTO PO3IPBAHHS JAHOTO
pizHOBUAY noroBopy (mpumipom, 3a cT. 291 T'K Vkpainu He n03BOISETHCA
OJTHOCTOPOHHSI BIIMOBA BiJl TOTOBOPY opeHn). [lepenbadene y qoroBopi mpaBo Ha
HOT0 po3ipBaHHS B OJJHOCTOPOHHBOMY MOPSIZIKY, BIJIMOBITHO 10 BUMOT MPHUHIUITY
CHPaBEIMBOCTI Ta YECHOI JIJIOBOI MPAKTUKH, MA€ HAJIEKaTH 000OM CTOpOHAM, y
MPOTWJIC)KHOMY BHUIIAQJKY BIJAMOBIIHA JIOTOBIpHA yMOBa € THUCKPUMIHAIINHOIO 3a
CBOEIO TIPHUPO0I0.Bim mpaBa OXHOCTOPOHHBOTO PO3IPBAaHHS JOTOBOPY CIiA
BIJIMEKOBYBAaTH TaKWW PI3HOBUJ ONEPATUBHO-TOCIMOJAPCHKUX CAHKIIIH, K MpaBO
OJTHOCTOPOHHBOI BIIMOBH BiJl BUKOHAHHS JIOTOBIPHOTO 3000B's3aHHS yIIPABHEHOIO
CTOpPOHOIO, 13 3BUIBHEHHSM 1i BiJ BIAMOBIJANIBHOCTI 32 L€ - Y pa3l MOPYIIEHHS
3000B's13aHHS Jpyroo cropoHoio (ct. 236 'K Vkpainm).Peanmizaiisa 3a3HaueHnx
IpaB TATHE 32 COOO0IO0 Pi3HI MPaBOBI HACHIAKK. T1IBKHA 3 MOMEHTY peajizailii mpasa
OJIHOCTOPOHHBOTO  PO3IpBaHHS  JAOTOBOpPY (110  3JIMCHIOETHCA  HIJISXOM
MOBIJJOMJICHHS TIPO 1I€ 1HIIIH CTOPOH1) JOTOBIP CIiJ] BBAXKATH PO3IPBAHUM (TaKUM,
0 BTPATHB IOPUAMYHY cuily). IIpunuHEHHS JOTrOBOpY 3BUIBHSAE CTOPOHH BIJ
JIOTOBIPHUX OOOB'SI3KIB IMI0JI0 3A1MCHEHHS] BUKOHAHHS Ta MOTO MPUUHSATTS, OJHAK
He TMo030aBisg€ X mMpaBa BUMOTH BIIIIKOAYBaHHS 30WUTKIB. Y CBOIO Yepry,
peanizallisi npaBa Ha OJHOCTOPOHHIO BIJIMOBY BiJI BUKOHAHHS 3000B'SI3aHHS €
BUJIOM OIEPAaTUBHO-TOCTIOAAPCHKUX CaHKIIM, SIKUH 3aCTOCOBYETHCA 3 METOIO
cTabum3amii JOroBIpHOI JAMCHMIUIIHK JO MOMEHTY MPUIMHEHHS MOpYIICHb
JIOTOBIPHUX 3000B's3aHb HEJOOPOCOBICHUM KOHTpAareHToM. SIKIO K yIpaBHEHa
CTOpOHa HE Oa)ka€ MATPUMAHHS JOTOBIPHUX 3B'SA3KIB (30€pekeHHS JOTOBOPY) 3
KOHTPareHToM, SKUW TMOPYIIMB CBOI JIOTOBIpHI OOOB'S3KH, BOHA Ma€ IpaBoO B
CyJIOBOMY TOPSAKY BUMAraTH pO3ipBaHHsI IOTOBOPY.

3 MOMEHTY OJJTHOCTOPOHHBOI BIJIMOBH (3MIIMCHEHOI y HallexHi1H Ghopmi) Bia
JIOTOBOPY Yy MOBHOMY 00cCs31 a00 4acTKOBO (A€ThCS MPO OJHOCTOPOHHIO 3MIHY
OKpPeMHX JIOTOBIPHMX YMOB), SIKIIO TPaBO Ha TaKy BIIMOBY (3MiHY) OyJo
nepeadayeHo JIOroOBOpOM ab0 3aKOHOM, JIOTOBIp BBAXa€ThCS PO3IpBaAaHUM
(3MiHeHuUM). 3MiHa a0 pO3ipBaHHA JIOTOBOPY Ma€ 31ACHIOBATUCS Y Til ke dhopmi,
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B sKIi OyJIO YKIJIaJIeHO caM JIOTOBIp, SIKIIO 1HIIIE HE MependayeHo y I0roBopi adbo
3aKOHI. 31 CIUTMBOM TEPMIHY il JOTOBOPY HEMOXJIMBA HOr0 3MiHA, TAKHIl JOTOBIp
MO>Ke OyTH MPOJIOHIOBaHUM HA THX CAMUX YMOBax a00 yKJIaJeHO HOBUM JOTOBIP.

[Ipu BigcyTHOCTI mepeadadeHOro y 3akoHI abo JOroBOpi mpaBa Ha
OJTHOCTOPOHHIO 3MiHY YH pO3ipBaHHS JOTOBOPY Ta 3a YMOBHU HEIAOCATHEHHS
CTOpPOHAMHM 3TOJIM II0JI0 3MiHU (pO3ipBaHHs) J0TOBOPY (ab0 y pasi HeoAep>KaHHS
BIMOBII Yy BCTAHOBJCHHWI CTPOK 3 YpaxyBaHHSM dYacy IOIITOBOTO O0Iry)
3aCTOCYBaHHIO MIJUISTal0Th 3arajibHi MpaBWiia PO 3MIHY YU PO3IPBAHHS JOTOBOPY
B CyJIOBOMY THOPSIKY.

JUist 3MiHM  (pO3ipBaHHS) JOrOBOPY B CYJOBOMY MOPSAKY HEOOX1gHA
HasIBHICTh TAKUX YMOB: Y MOMEHT YKJIaJIeHHS JOTOBOPY CTOPOHH BUXOJWJIH 3 TOTO,
110 Taka 3MiHa 0OCTaBUH HE HACTaHE; 3MiHAa OOCTaBMH 3yMOBJIEHA MPUYMHAMH, SIKI
3alHTEPECOBaHAa CTOPOHA HE MOIJIa YCYHYTH MHICJA iX BUHMKHEHHS TpHU BCii
TypOOTJIMBOCTI Ta 00ayHOCTI, SIKI BiJl HEi BHUMArajaucsi; BUKOHAHHS JIOTOBOPY
NOpYIIMJIO O CIIBBIJIHOIIEHHS MaWHOBHUX IHTEPECIB CTOpPIH 1 MM030aBWiIO O
3alHTEPECOBAaHYy CTOPOHY TOIO, Ha IO BOHA pO3paxoByBaja IpH YKIAJIEHHI
JIOTOBOPY; 13 CyTi JOroBOpy abo0 3BHUYAIB J1JIOBOrO OOOPOTY HE BUIUIMBAE, IO
pU3HUK 3MIHU OOCTAaBMH HECE 3alHTepecoBaHa CTOpOHA. IcTOTHA 3MiHAa OOCTaBUH,
MPUMIPOM, MOKE BUSIBIISITUCA B 1ICTOTHOMY 30UIBIIEHHI BUTPAT OJIHIET 13 CTOPIH
JIOTOBOPY BHACIIJOK IMIJIBUILIEHHS I[IH HA CUPOBHUHY, KOMIUIEKTYBaJIbHI BUPOOH,
10 HEOOXITH1 JIsl BUPOOHUIITBA TOBapY (00'€KTa TOTOBOPY) TOIIIO.

['ocniogapcbkuii 10roBip MOXke OyTH 3MiHEHO a00 PO3IPBAHO 3a PIIICHHAM
Cylly Ha BUMOTY OJIHI€I 31 CTOpiH 1 3a IHIIMMH TiJCTaBaMH, IeperdadyeHUMHU
YUHHUMH 3aKOHOJABUMMM aKTaMH IIOJI0 TUX YH 1HIIHUX PI3HOBHUIIB JOTOBOPIB 200
6e3mocepeIHbO CAaMUMHU JJOTOBIPHUMH YMOBaMH.

JloroBip, 3miHa ab0 pO3IpBaHHS SKOTO 3AIMCHIOBAINCA B CYJOBOMY
MOPSIJIKY, BBAXKAEThCS 3MIHEHUM abo0 pO3ipBaHMM 3 JHA HAaOpaHHS YWHHOCTI

BIJIMOBITHUM CYZOBHM PIIIECHHSIM, SIKIIIO OCTaHHE HE TMepeadadae 1HIIOTro CTPOKY.

Cnucok eukopucmanux osxcepen:
1. Koncturyuis Ykpainu, npuiiHara Ha n'atiid cecii Bepxosnoi Pagun Ykpainu 28uepBHs
1996 p. // Bimomocrti BepxoBuoi Panu Ykpainu. — 1996. — Ne 30. —Cr. 141.
2. Tocnomapchkuii iporiecyaabHUN KoJeKe Big 6 muctomana 1991 poky ctaHoMm Ha 1KOBTHS
2003 poky.
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4. Jlyup B.b. Kontpaktu y mianpuemanipkii aisuibHocTi. — K., 2000.
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CEKIIA 4. AAMIHICTPATUBHE ITPABO; TPYJIOBE ITPABO

Ky A. 10.,3113-55/13

Inemumym npaea ma cycniioHux i0HOCUH
VYuieepcumemy « Yxpaina», m. Kuis,

HAYKOBUU KEPIBHUK. OOKMOP 10PUOUYHUX HAYK,
npoghecop Mypawun O.1".

IOPUINYHI ACIIEKTH CYTHOCTI TPYJAOBOI'O AOI'OBOPY
Y CYHACHHUX YMOBAX

Po3BUTOK MTpaBOBOTO PEryMOBaHHS TPYAOBHUX BITHOCHH B YMOBaX ajamnTariii
JI0 HOBHX TOJIITUYHUX 1 COLIAIbHO-EKOHOMIYHUX peaiii HEpO3pUBHO OB’ sI3aHUN
3 TOJIAJIBIIOK PO3POOKOI0 MPOOIEMHUX NMUTaHb TPYIOBOIO MpaBa, y TOMY YHCII
OJTHOTO 3 MOr0 OCHOBHMX IHCTUTYTIB - IHCTUTYTY TPYAOBOTO J0roBopy. TpynoBuii
JIOTOBIP € OCHOBHOIO MPaBOBOIO (POPMOIO peaiizailii KOHCTUTYIIMHOTO IpaBa
JIOJIMHM 1 TPOMAJISTHUHA Ha MPaIlto, TOOTO MOXKJIUBICTIO 3apOo0isiTh coO1 HA KUTTS
mpariero, Ky BIH BUIBHO oOupae ab0 Ha SKy BUIBHO MOTOJDKYEThCS (cT. 43
Konctutynii Ykpainu) [1]. [IpaBo Ha mpairo BigoOpakae coiliaibHO-€KOHOMIYHI
BUMIPH PO3BUTKY CYCHIJIbCTBA 1 ACpKaBH, MEXaHI3MHU 3a0€3MeUeHHS 0CO00I0 CBOIX
noTped Ta IHTEPECiB.

VYkpaiHChka [epkaBa HHHI CTHKAEThCS 13 CEPHO3HUMH BUKIHMKAMH,
MOB’SI3aHUMH 3 TUMYACOBOIO OKYMAIIEIO 11 TepUTOPiil, OOMOBUMH TISIMH Ha CXOJI,
BEJIMKUM MITpallfHUM PyXOM YyCEpeaHHI KpaiHu, 3pocTaHHsIM 0e3po0itta. Tak, 3
noyatky okymnauii AP Kpum Ta mpoBeieHHST aHTUTEPOPUCTHUYHOI oOrepamii 10
HepxaBHoi cimykOM 3ailHATOCTI YKpaiHM 3BEpHYJIMCA 3a JOMOMOIOI0 Y
npareniamryBaddi 56,9 tuc. memkanuis AP Kpum, Jloneupskoi Ta Jlyrancekoi
obnacTteit.Bce 11e He MOKe HE BIUTMBATH HETATUBHUM YMHOM Ha CTaH JOTPUMaHHS
TPYAOBHX TpaB HaCeleHHsA. Benukuil BiICOTOK MOpPYIIEHb TPYAOBUX TMpaB
CTaHOBJIATH TMOPYIICHHS HOPM TPYAOBOTO 3aKOHOJABCTBA IMOAO YKIIAICHHS
TPYJIOBOTO JIOTOBOPY, TaK, ChOTOJHI pOOOTOAABIll HAMAararOThCS 3aCTOCOBYBATH
mpamio NOpaliBHUKIB  0€3 YKIAJeHHS TpYJOBOTO JOTOBOPY, J0pYyYaroTh
mpariBHUKaM po0oTy, He TiependadeHy TPYJIOBUM TOTOBOPOM, 3MIHIOIOThH ICTOTHI

yMOBH Tpami 0e3 JOTpUMAaHHSA BIANOBIAHUX BHUMOT, MOPYIIYIOTh BUMOTH
60



3AXHUCT IPAB I CBOBOJI TPOMAJISIH Y CBITJII BAMOI' KOHCTUTYIIII YKPATHA

3aKOHOJIABCTBA MPH 3BUIHLHEHHI.

Posrasgaroun 3akoHOaBYE TIIyMadeHHS TPYJOBOTO JOTOBOPY, SKE HATaHE Y
ct. 21 Koaekcy 3akoHiB mpo mpair YkpaiHnu[2], BapTo 3ayBaXXUTH PO JOCUTH
TPOMI3IKE BHU3HAYEHHS IIHOTO MPABOBOTO 1HCTUTYTY. SIK mopedno 3azHauuB [1.J1.
[unumneHko: € macTaBu BBaXKATH, IO caMe y Iil CTAaTTi 3aKOHOIABITIO HE BAAIOCS
VHUKHYTH TPAJULIMHUX COLIAIICTHYHUX IMIAXOIB IIOAO PO3YMIHHSI (opMm
BJIACHOCTI Ta MIANPUEMHUIITBA, Yepe3 IO Y BU3HAYCHHI (IrypyroTh (PakTHUHO
HEICHYI0Y1 BJIACHUKH MIAMPUEMCTB, YCTAaHOB 1 OpraHisailii, 3amicTh Toro, abu pas i
HA3aBXIW BU3HAYHUTHCS 3 MPOOJIEMOIO IOPUANYHOTO O(POpPMIICHHS BUKOPUCTAHHS
HaiiMaHoi nparii [3, c. 46].

3 BHU3HAYEHHS TPYAOBOrO JIOTOBOPY BHUIUIMBAE MO I8 yroja €
JTBOCTOPOHHBOIO, JI€ OJHIEID CTOPOHOIO, SK MH BXXE BH3HAUWINCh, €
poboTonaBelb, a 1HIIOK — MpalliBHUK. B mpoiieci ykiaieHHs TpyI0BOro I0rOBOPY
BOHU € BUIBHUMH Y BHPIIMIEHHI MUTaHHS HEOOXITHOCTI YKJIAaJE€HHS JIOTOBODY.
[Ipore mpaBOBE CTAHOBWINIE CTOPIH TPYAOBOTO JIOTOBOPY € JIOCTATHBO
Heonno3HaunuMm.Ha nymky LI, [lammuuoi cBoOGOma OTOBOPIB MPO MPAIIO
npuIyckae cBoboay ob6ox cyO'ekTiB. JIBI Taki cBOOOAM HE MarOTh (HOpMaILHOI
PIBHOCTI B IOpUIMYHOMY acnekTi [4, c. 18].

[IpariBHUKOM BHCTYIIa€ KOHKpPETHA JtOJIMHA, (izuuHa 0c00a, OCKIILKH B
TPYJOBUX BIJHOCHMHAX Ta B MPOLECI BUKOHAHHS TPYAOBUX 00O0B’SI3KiB, BU3HAUEHHUX
B TPYIOBOMY JIOTOBOpI, JIIOJMHA PEai30BY€ CBOI MOKJIIMBOCTI JO0 TMpalll TUIbKH
ocobucro. Taka JoguHA TMOBMHHA OYTH HaJlJeHAa IEBHUMM JUIOBUMHU Ta
npodeciiHUMU SIKOCTSIMU, HEOOXITHUMHU J1JIsi BAKOHAHHS O0OYMOBJIEHOI poOoTH. 3a
3arajJbHUM TIpaBUjIoM, BU3HaueHUM y cT. 188 Komekcy 3akoHIB mpo mpailto
VYkpainu npamiBHUKOM Moxke O0yTu oco0a, sika nocsirna 16 pokis. [IpoTe icHYIOTH
BUKJIFOYCHHS 3 I[bOTO TpaBuia Tak, 3a 3ro0r0 OgHOTrO i3 0aThKiB ab0 0cobH, 110
HOTO 3aMIHIOE, MOXYTh, IK BUHATOK, IPUIMATUCh HA pOOOTY 0COOH, K1 JOCSATIH
I’ ATHAALUSTH pokiB. KpiM Toro, mjis miArOTOBKK MOJIOAI 10 TMPOAYKTHUBHOI mparr
JIOTIYCKAETHCSI MPUMHATTS Ha poOOTY yUHIB 3arajJbHOOCBITHIX IIKLJI, IpodeciitHo-
TEXHIYHUX 1 CEpPEeAHIX CIellalbHUX HABUAJbHUX 3aKJIadiB JIJIi BUKOHAHHS JIETKOi
po0OTH, 10 HE 3aBJa€ IMIKOJAW 370pPOB’I0 1 HE MOPYIIYyE MPOIECY HABYaHHS, Y
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BUIBHUHM BiJI HaBYaHHS 4ac IO JOCSATHEHHI HUMHM YOTHUPHAIUATHPIYHOTO BIKY 3a
3roZI010 OJHOTO 3 0aThKiB 200 0cobu, 1o Horo 3amiHioe [3].

PoGoronaBenp — 1ie apyra CTopoHa TpPYyIOBOTO JoroBopy. Hero Bucrtymae
Oprasizaifisi, MIJIPUEMCTBO, 3aKJaJ HE3AJIEKHO BIJ OpraHi3amiifHO-IIPaBOBOT
dopmu BracHocTi. B ropuanuHiii JiTepaTypi Mae Miclie TyMKa, IIO B SIKOCTI
poOOTONABIIST BHUCTYIAE caMme IOpUIUYHA 0co0a, a HE BIACHUK MIANPUEMCTBA,
YCTaHOBU YM Oprasizailii abo yrMmOBHOBa)XKEHHWN HUM OpraH, OCKUIBKHM IOpUAMYHA
oco0a € BJIACHUKOM 3raJlaHuX MiAIPUEMCTBA, YCTAHOBH UM OpraHizaiii Ta Ji€ y
MIPABOBITHOCHHAX Yepe3 YIMOBHOBAXEHI OpraHu (IUPEKTOpa, KEePYHUOTo, TOJOBY
NpPABIIHHSA), 3IAIIAIOYMCh MPU LBOMY (PAKTHYHOIO CTOPOHOK JOTOBIPHHX
3000B's3aHb, Y TOMY 4HuCIi 1 TpynoBux[4, c. 57].

3a3zHaueH1 y ynHHOMY Kozekci 3akoH1B npo npairo Ykpainu Big 10.12.1971
POKY II0JI0 TPABOBOTO PETYJIIOBaHHS TPYIOBOTO JIOTOBOPY HE BIJNOBIJIA€ peaisiMm
chorofeHHs. OTke, yce BUIIEBUKIAJEHE CBIIYUTH MPO TE€, IO TPYIOBUHU
JIOTOBIp € LEHTPAJIbHUM MPABOBUM 1HCTUTYTOM, SKMH MOCTIMHO 3a3HA€ 3MiH,
Ha SKOMY B1JOOPaXyHOThCS YC1 IPOIECH, IO BiIOYBAKOTHCA B CYCIIJIbCTBI, B
€KOHOMIUHIA Ta TOCHONAPCHKIA cdepl XKUTTA, L0 MOB’S3aHE 3 BEJIMKUM
€KOHOMIKO-IIPAaBOBUM 3HAYCHHSM TPYIOBOTO IOTroBOpy. Tomy mOCHiTKEeHHS
IHCTUTYTY TPYAOBOTO JOTOBOPY OyJe 3aJMIIATUCS aKTyaJIbHUM IIle Oarato
POKIB.
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3AXHUCT IPAB I CBOBOJI TPOMAJISIH Y CBITJII BAMOI' KOHCTUTYIIII YKPATHA

IHlempywenko O. A.,3113-55/13

Inemumym npasea ma cycninbHux i0OHOCUH
VYuieepcumemy « Yxpaina», m. Kuis,

HAYKOBUL KEPIBHUK. OOKMOP I0OPUOUUHUX HAYK,
npoghecop Mypawun O.1".

JIO MIUTAHHS TTPO TPABOBE PET'YJIIOBAHHSI TTPAILII 3A
CYMILLEHHS NOCAJ (TPO®ECIIN)

CraHOBNIEHHSI TPYJOBUX MPABOBIAHOCHH B YKpaiHi nepeOyBae Ha HOBOMY
etam po3BUTKY. lIpaBo Ha mpamto, mo mnporosomene y cr. 43 Koncrurymii
Vkpainu nependadae yuMmaio @GopM HOro 3A1MCHEHHs, SKI  YCHIIIHO
BUKOPHCTOBYIOTBCSI CYYacCHOIO CHCTEMOK0 PHUHKOBHUX BigHOCHH. Came TOMYy
npoOJieMr BPETYNIOBAHHS HOPMaMu TPYAOBOTO MpaBa IMX BiIHOCHH B HOBUX
€KOHOMIYHMX YMOBAaX € aKTyaJbHUMH 1 BXKJIMBHUMH SIK 13 TEOPETUYHOI, TaK 1
OPAKTUYHOI TOYOK 30py. s 3a0e3neueHHs] eKOHOMIUYHOTO 3pOCTaHHS JepiKaBH
BUHHUKA€E HEOOXITHICTh €(PEKTUBHOIO Ta PAllOHAIBHOTO BUKOPUCTAHHS TPYAOBHX
pecypciB. OgHuM 13 Ccroco0iB paIioOHAIBHOTO Ta €()EKTUBHOTO BUKOPUCTAHHS
TPYAOBUX PECYPCIB € Mpallsl 3a CYMICHUILITBOM Ta CyMillleHHs Tpodeciii (mocan),
0 chpuse HaleQeKTUBHIMIN peanmi3alii TPyJoBUX OOOB’S3KIB Ta I1HTEPECIB,
PO3IIMPIOE CIIEKTP MOMKJIMBOCTEH 111010 PO3BUTKY MPAL[IBHUKOM CBOT'O TPYAOBOIO
NOTEHI[laly, BUKOPUCTaHHS TPYAOBUX PECYpCIB TMpalew 3a JAeKUIbKoMa
npodecisMu 9u TocagamMu. PoboTa 3a CyMICHUIITBOM Ta CYMIIICHHSM I10CAT
(mpodpeciii) — cdepa moeaHAHHS 1HTEPECIB 1 MpalliBHUKA, 1 podoTomasis. Pazom 3
IIUM 1 iepKaBa HE IOBUHHA YCYBaTHCS BiJl MPABOBOTO PETYJIIOBAHHS LIUX BIAHOCUH
3 METOI0 3amoOiraHHs TEPETBOPEHHIO iX Ha JOBUIBHUM, HEKOHTPOJIHOBAHHIM
npoLec.

[IpaniBHUK, KU 3a1yd4aeTbcsi 1O POOOTH B YMOBaxX CyMIIEHHS Ipodeciii
(mocam), 3alikaBICHUN Yy HaJEKHOMY 3a0e3MedeHHl pealizalii CBOiX IpaB Ta
3aKOHHHUX IHTEPECIB y MPOIeCi 3IHCHEHHS NOJAaTKOBUX TPYIOBUX O00OB’S3KIB Ha
nianpueMcTBl. HeoOXiaHICTh moeaHaHHs NpodeciiHuX 1HTepeciB BCiX CyO’€KTIB
TPYJOBUX TMPABOBIJHOCUH CIPUYMHSE TOIIYK ONTHUMAJIbHUX BapiaHTIB st
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BUPILIEHHS! LUX BAXJIMBUX MUTaHb, y PE3yJbTaTl YOTO BUHHMKAE AKTYaJIbHICTh
JIETAIbHOTO BHUBYEHHS TMPABOBOI MPUPOAU pOOOTHU B YMOBAX CyMILIEHHS,
BUSIBJICHHSI OCHOBHUX O3HAaK JOCIIPKYBaHOTO BUAY TPYAOBOI AiSTBHOCTI, OCKIITBKU
BCEOIYHUN pO3IJIsiA MPABOBOTO PETYyJIOBAaHHS TPYIAOBUX MPABOBIIHOCUH I0O/0
cymimeHHs mnpodeciii (mocaa) COpUsSTHUME PO3BUTKY Ta OHOBJICHHIO TPYIOBOTO
3aKOHOJIAaBCTBA, 1110 PETYIIOE crienudiky mparii 3a yMOB CyMIIIIEHHS Ta 3a0e3meuye
CTaOUIbHICTH MTPABOBOTO CTATYCY MpaIliBHUKA 1 pOOOTOABIIA B MPOIIEC peaizaiii
CBOIX TPYJIOBUX OOOB’SI3KIB.

Cepen HayKOBIIIB ICHY€ Taka AyMKa, IO CyMilleHHs mnpodeciii (mocan)
JIOMYCKA€EThCS 32 HASBHOCTI HEAOCTATHBOTO PIBHS 3aMHSTOCTI MpalliBHUKA, SKUN
HE Ma€ TaKUM YWMHOM MOXKJIMBOCTI B TIOBHIH Mipl PO3KPUTH CBIif TpPYHAOBHIA
NOTEHI[lal 332 OCHOBHUM MicleM poOotu. Takuii BUA TpyAOBOi AISUIBHOCTI
J03BOJISIE IOMY peai3oByBaTU CBOI TPYAOBI PECYpCH IMPOJOBXK poO0OYOi 3MIHU YU
poboyoro mHs (B 3aJ€XKHOCTI BiJl BUAY MPOQECiiHOI 3aWHSATOCTI), 32 T'POIIOBY
BUHAropoJy B paMKax OJHOTO TPYIOBOTO JAOTOBOPY Ha TOMY 3K IiIMPHEMCTBI, B
YCTaHOBI1 UM opraxizaiiii [6, ¢. 176].

[MutanHus cymimenHs npodeciii nepeadaueHi ['eHepanbHOIO Yroj00 PO
peryJtoBaHHs OCHOBHUX MPUHIIUIIIB Ta HOPM peaiizailii colliadbHO-eKOHOMIYHOL
MOJIITUKYU Ta TPYJIOBUX BigHOCHH B Ykpaini Ha 2010-2012 poku Big 9 nucTomnana
2010 poxy, HOpMU SIKOTO JIIOTh JI0 MPUUHSTTSI HOBOi YTOAH, TOOTO IO CHOTOJTHI.

VY Hilt nependaueHo, 1m0: 3a cyMilieHHs npodeciit (mocan) aoraaTa OJHOMY
IPAaliBHUKOBI HE OOMEXY€EThCS MaKCUMAaJIbHUM PO3MIPOM 1 BCTAHOBJIIOETHCS Y
Mexax eKoHOMil (poHay 3apoOITHOI AT 3a TapU(HOI CTABKOIO 1 OKJIAIOM
CYMDKHOI TIOCaay TpAaIliBHUKA, 3a PO3IIMPEHHS 30HU OOCITyroByBaHHS abo
30UTbIIEHHST 00cSIry poOIT po3Mip JAOMJaTH OJHOMY TIPALlIBHUKOBI  He
OOMEXKYEThCSI 1 BU3HAYAETHCSI HASBHICTIO €KOHOMII 32 Tapu(PHUMHU CTaBKaMu Ta
oknanamu[31]. Yroma 1CTOTHO OMOBHIOE HOPMATHUBHY 0a3zy LIOJ0 CYyMIIIEHHS
npodeciii HopMaMH MPO 3aJIEKHICTh PO3MIPY BIAMOBIIHUX JOIUIAT B €KOHOMIT

donmy 3apoO0iTHOI MiIaTH. AHAJIOTIYHI HOPMHU NEependayvaroThCs y Taly3eBUX 1
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pEerioHaIbHUX YroJax, a TaKoX Yy KOJEKTHMBHUX JOroBopax miampueMmcTs[32].
HeoOxigHicTh AOTpUMaHHS Y KOJIEKTMBHHMX JIOTOBOpaX HOPM, IO PETYJIOHTh
NUTaHHS CyMIIIeHHs mpodeciit (K 1 IHIIMX HOPM 3 Oprasizallii 1 omiaTH mpaitii),
nepeadayeHuX 3aKOHOJABCTBOM, ['€HepalbHOI 1 raay3eBUMHU (perioHaIbHUMU)
yrogamu, BuruiuBae 13 crarti 97 K3nll, a crarra 21 K3nll[2]Bu3Havae TpynoBuii
JOTOBIp K Yroay MDK TpPaliBHUKOM 1 BJIAaCHHUKOM MiANpPHEMCTBa a00
YIIOBHOBAXEHUM HHM OpraHoM. Tomy (IiJ 9Yac HEIOCTaTHBOI 3aBAHTaXEHOCTI
mpaliBHUKA 3a OCHOBHOIO POOOTOI0) OAATKOBI OOOB’SI3KM OO CYMIIICHHS
npodeciii mpu yKJIaJeHHI TPYIOBOIO JOrOBOPY MOXYTh BCTAHOBIIOBATHCS 1 0€3
JnoruiaTu.. PO3risiHYyBIIM BITUM3HSHHUN JOCBI Y cdepl peryiroBaHHS Mpaili 3a
CYMICHHUIITBOM Ta CyMIiIIeHHsIM 1oca (mpodeciii), ¢l BiI3HAYUTH, 110 B YKpaiHi
NOTPIOHO HErailHO OHOBUTH HOPMHU TPYAOBOI'O 3aKOHOAABCTBA, MPUNUHATA HOBHI
TpynoBuii Konekc, skuii OM BpaxoBYBaB IHTEPECH BCIX COI[IaIbHUX BEPCTB
HACEJICHHS.
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HAYKo8Ull Kepi6HUK: K.1.H., cmapuutl eukiaoay Bimwox O.O.

JNENEHTPAJI3ALIS BJIAIU B YKPATHI

3niiicHeHHss pedopMH Ha MPUHIMIN JEHEHTpaii3alii Biaad B YKpaiHi
CYIIPOBODKYETHCS TEpeIaueio 3HAYHUX MOBHOBAKEHD Ta (JiIHAHCOBHUX PECYPCIB Bij
OpraHiB Jep:KaBHOI BIaJd — OpraHaM MICIEBOrO caMoBpsayBaHHs.['apaHTis
TEPUTOPIATBHOI IITICHOCTI YKpaiHum € 0a30BOI0 yMOBOIO JeIEHTpaTi3alii
JIep>KaBHOI BJIaJW HA KOPUCTH 30UIBIICHHS MIPaB PEriOHIB B 0CO01 TEPUTOPIAIBHUX
rpoMaj. Mera 1i€i poOOTH PO3KPUTH CYTh JELEHTpaii3aiii BiIaau
OJTHUM 13 TOJIOBHMX TMPUHLMUINB $IKOi SIBISETHCA JOOPOBUIbHE 00’ €IHAHHA
rpomanisgH. [lepkaBa He 3MylIlye 00’ €IHYBaTUCh, BOHA BIJKPUBAE MOKIMBOCTI JIJIsI
TOTO, adW rpoMaad MOIJIM OUIbIIE OTPUMYBATH JOXOMIB 1, BIJIMOBIIHO, HA CBIA
PO3CYlI HUMHU PO3HOPSIIKATHCS. [lutanHss  mWoOAO0  JEUEHTpanizalli
BJIaJU € JIOCUTh aKTyaJlbHUM, TOMY 1[0, CaM€ 3apa3 YKpaiHChbKE CYCIIJIbCTBO
BHMAarae HOBOTO MiAXOAY y Mepeaadi BIaJHUX NOBHOBAXEHb Ha MICIS, TOOTO HaM
noTpi10HO MOOYAyBaTH HOBY MOJIEb 00’ €IHAHHS TEPUTOPIATIBHUX TPOMAI.
JlenenTpanizailisi Bjiaad BUBYAIACh 1 PO3MISAANaCh TAKUMU HAYKOBISIMHU SIK:

[Ilo6 pedopma moa0 AeneHTpanizamli Ha0yjla YUHHOCTI MOTPIOHO BBECTH
psn 3midH. HeoOxigHICTh Takux 3MiH 00yMOBJeHa TUM, 10 came KoHcTuTyiis
BHU3HAYa€ OCHOBHM CUCTEMHU Biaad, 1 0€3 BIANOBIIHUX 3MIH MPOBECTH pedhopmy
HeMOXJHBo [1,c.1].

OcHOBHI 3MIHU TIepe10a4YarOTh:
> 3aMpOBaKEHHS TPHOXPIBHEBOI CUCTEMH aJIMIHICTPATUBHO-TEPUTOPIATIHLHOTO
ycTpoto Ykpainu — o00JacTh, paiioH, TrpoMana 3 TMOBCIOJHICTIO MICIIEBOTO
CaMOBDSITyBaHHS,
> nepegady (QyHKIIH BHKOHABYOi BJIQJY BiJ MICHEBUX aaMiHICTpaIii
BUKOHABYMM OpPTaHaM paJl BIAMOBITHOTO PiBHS;
»  pO3MOJi TOBHOBAKEHb MK OpraHaMH MiICIIEBOTO CaMOBpPSTyBaHHS 3a
MPUHIIAIIOM CYOCHIapHOCTI 1 HAJIJICHHS caM€ I'pOMaJ MaKCHMAJIbHO IIUPOKUM
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KOJIOM ITOBHOBA>KEHb;

»  diTKe 3a0e3leueHHs] MOBHOBAXCHb OPraHiB MiCIIEBOTO CaMOBPSTYBaHHS
HEOOX1THUMHU (PIHAHCOBUMHU pecypcaMH, B TOMY YMCII dYepe3 iX y4yacTh B
3araJbHOJICPKABHUX MOIATKAX;

»  JIKBiJallisg JEpKaBHUX aJMIHICTpAIliil i CTBOPEHHSI HATOMICTh JCPIKaBHUX
MPEACTAaBHUITB 3 TUIBKH KOHTPOJIBHO-HATISAOBUMHU 1 KOOpAWHAIIMHUMU, a HE
BUKOHABYUMH (PYHKIIISIMH.

[Tpono3uiii om0 3MiH 10 OCHOBHOI'O 3aKOHY MIATOTOBJICHI MiHperioHOM
Ha OCHOBI:

a) MOJIO’KEeHb €BPOIENChKO1 XapTii MICIIEBOTO CAMOBPSAYBAHHS;

0) mpomo3uIliid BITYM3HSHUX EKCHepTiB (HampaitoBaHHd KOHCTHUTYIIHHOT
acamOuiei, KoHCTUTYLIMHOI KOMICIi MapiaamMeHTy, IpyIll €eKCHepTiB B 00JacTi
KOHCTUTYIIHHOTO MpaBa 1 MICIIEBOTO CAMOBPSITyBaHHS);

B) 3 BpaxyBaHHSM TNO3UIlli MOJbCHKUX EKCIEPTIB, SIKI MAIOTh YCIHIIIHUN
JOCB1J] BIPOBAIKEHHA pe(OpMHU MICIIEBOTO CAMOBPSAYBaHHS

KitouoBizmMiHHCTOCYIOTHCApO3ALTIBIX (AnamiHICTpaTHUBHO-
TEPUTOPIATEHUNYCTPIi) 1XI (MicueBecaMOBpsITyBaHHS ),
AKIBUKJIaJIeHIBHOBIMpenakiii. I[IpomoHyrOTbCS TaKOX JEAKl 3MIHU B PO3JAUIH
IV (BepxoBua Pana), V (Ilpesunentr VYxkpainu), VI (KabGiner MinictpiB. [HmI
OpraHy BUKOHABYOI BJIAJIN).

VY crarti 132 (po3nin IX) 3akpimuiror0ThCsl MPUHLUNU JEIEHTpaizalii y
3MIMCHEHHI JEep>KaBHOI BJIaJId, TOBCIOJIHOCTI Ta CIPOMOKHOCTI MiCII€BOTO
CaMOBPSIIyBaHHS, CTAJIOTO PO3BUTKY aIMIHICTPATUBHO-TEPUTOPIATILHUX OJUHULIb.

Y crarti 133 (posmin 1X) diTKO BH3HAYEHO TPHOXPIBHEBY CHCTEMY
aJIMIHICTPATUBHO-TEPUTOPIATILHOTO YCTPOIO — TpPU BUIAU AJIMIHICTPATUBHO-
TEPUTOPIATbHUX OJUHUI: PErioHH, pailioHw, rpomanu (Oyno: ABTOHOMHA
PecniyOmika Kpum, oGmacti, paifonu, MicTta, paloHM B MICTaxX, CEJHUINA 1 celna).
Takox € BU3HAYEHHA T'POMAJIN (I'pomanoro € yTBOpeHa B THOPSIKY,
BU3HAYCHOMY 3aKOHOM, aJIMiIHICTPATUBHO-TEPUTOpIaIbHA OJUHUIL, sIKa BKIIIOYAE
oIUH ab0 JeKIbKa HACEJICHUX MYHKTU (CeJo, CENMINE, MICTO), a TaAKOX MPHIIETIl
JI0 HUX TEpUTOPIi).
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Crarts 140 (po3ain XI) BukiageHa B HOBiM penakiii. B Hili mependaueHo
YTBOPEHHSI BUKOHABYMX OPraHiB pallOHHUMH Ta OOJACHUMHU PaJlaMU 3aKpIIUICHO
MPUHIUAN CYOCHIapHOCTI MPH PO3MEKYBaHHI MOBHOBA)XXEHb Y CHUCTEMi OpraHiB
MICIIEBOTO CAaMOBPSAyBaHHS Ta iX BUKOHABYUX OPTaHiB pPi3HUX PiBHIB.

B crarti 141 (po3min XI) BusHauaeThCs MOPSAIOK (OPMYBaHHS paj
BizinoBiiHOTO piBHA. [Ipononyethest oomexxutn CTPOK TIOBHOBAXEHD pan ta
iX TOJNIB M’sIThMa pOKaMH.Y LI CTaTTI TaKOXX BU3HAYCHO MOPSAIOK (popmMyBaHHs
BUKOHABYMX OpPraHiB MICIIEBOIO CaMOBpSIyBaHHS Ha pPallOHHOMY Ta OOJacHOMY
piBHAX: «[00BH paiioHHOI Ta 00JACHOT pajl 0OMPAIOTHCS BIANOBITHUMH PaaMu
Ta OYOJIIOIOTh BUKOHABYMH KOMITET paau. PalioHHa Ta oOiacHa paja 3a nmogaHHsIM
00paHoro roioBu (GopMye CKJiaJ BAKOHABYOTO KOMITETY pPajin».

Crarts 142 (po3nin XI) Bu3Hawae matepiaiibHl Ta (PIHAHCOBI OCHOBH
MICLIEBOTO CaMOBpsAyBaHHS. TyT 3aKkpiluieHE MpaBO MICIIEBOTO CaMOBPSAYBaHHS
Ha YacTKy 3arajbHOHAIlIOHAIBHUX MOMAATKIB.IIpUHIIMIIOBUM € MOMEHT YiTKOi
dikcamnii HOpMH, WO «oOcsar (PIHAHCOBUX PECYpPCIB OpraHiB  MiCIIEBOTO
CaMOBPSIyBaHHS BIAMOBIAA€ MOBHOBAXKEHHSM, TNependadyeHuM KoHcTuTyiieo Ta
3aKOHAMI.

Takox 3aKplIIeHo, U0 «BUTPATH OPraHiB MICLEBOIO CaMOBPSyBaHHS, 1110
BUHUKJIM BHACIIJIOK pIIIEHb OpraHiB JIepKaBHOI BIAIH, KOMIIEHCYIOTHCS
nep:xaoroy».HoBoro y 3miHax 10 KoHCTUTYLIT € mporo3uliisi CTBOPEHHST MiCHEBHUX
nepkaBHUX mpenctaBHUNTB. Y crarti 118 (po3min VI) 3a3naueno: «BukoHaBuy
BlIaly B oOjacTax 1 paiioHax, micTi KueBi 31M1MCHIOIOTH TOJOBH Jep KaBHUX
npeacTaBHUITB» ((pakTuyHO mipedekT).Y il CTaTTI TaKOX MPOMOHYETHCS
BU3HAYUTH HACTYITHHUM TOPSJIOK MPU3HAYCHHS Ta 3BUILHEHHS TOJIB JIEPKABHUX
npeacTaBHUITB: «[ 0J0BH JepKaBHUX MPEICTABHUIITB MPU3HAYAIOTHCS HA MOCATy
Ta 3BUIBHSIOTBCS 3 mocamu [Ipesmnmentom VYkpainu 3a momanHsM KaOinery
MinictpiB YKpainu B MOPSAKY, BA3HAYEHOMY 3aKOHOM)).

VY crarri 119 (po3nun VI) BU3HAUeHI MOBHOBaXXEHHS TOJIB pallOHHUX Ta
o0JJacCHUX JIep)KaBHUX INIpPeACTaBHHNOTB. Bchoro mnepembaueHo dotupu chepu
MMOBHOB&)XXEHb, CEpeJl SAKUX — HAIJISAJ 3a BUIMOBIAHICTIO aKTIB OPTaHiB MICIIEBOTO
camoBpsimyBanHs Konctutynii Ta 3akoHam YKpaiHM, KOOpIMHALis pPOOOTH
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TEPUTOPIATLHUX 1 IEHTPAJbHUX OpPraHiB BHUKOHABYOI BIaAM Ta KOOPAMHAIS
poOOTH yCiX OpraHiB BJaJyd HA MICIAX B yMOBaX HAJ3BUYAHOTO Ta BOEHHOTO
CTaHy.

[Tepenbaueno (3HOBY K TakKW 3 METOIO 3a0e3TedeHHs OajaHCy BIai) , IO
«pIIICHHA TOMIB JEp>KaBHUX MpPEICTAaBHUITB, 10 cymnepedaTs Konctutymii Ta
3aKOHaM YKpaiHu, MOXYyTb OyTH BIJIOBIAHO 1O 3aKOHY ckacoBaHi KaGiHerom
MiwnictpiB Ykpaiam».Ilpu upomy 3 pozainy VI ((a Takoxx 1HIIUX cTaTel) BUITYIEHO
MOHSATTS MICIIEBUX JIEPYKaBHUX aJIMIHICTpAIlli, K1 MPONOHYETHCS JTIKBIyBaTH.

BinmoBigHO Neski 3MiHM TaKoX MPOIMOHYIOThCS a0 po3aunis [V (BepxoBha
Pana) 1V (Ilpesunent Ykpainu). [[pUHIIMIIOBUM € BUIIYYEHHS 3 MOBHOBAXEHb
BepxoBHoi Pagu (ctatts 85, po3nin [V) Tux, ski He € NOJITUYHUMU 1 MAIOTh OyTH
BIJIHECEH1 /0 MOBHOBAXXEHb BIMOBITHUX OpTraHiB BUKOHABYOT BIAJIU:

> «TPU3HAYCHHSI YEProBUX Ta I103a4eproBUX BHOOPIB JI0 OpraHiB
MICLIEBOTO  CcaMOBpsiAyBaHHs». HaromicTe 3adikcoBaHo, W0 NPU3HAYCHHS
MICLIEBUX BHOOpIB Ma€ BIJOYyBaTUCh aBTOMATUYHO NPH BHUHUKHEHHI IMPaBOBHX
M1JICTaB — MUTAHHS HE HOCUTH MOJITUYHOTO Xapaktepy (crartsa 141, poznin XI);

> «YTBOPEHHS 1 JIIKB1/1allisl paiilOH1B, BCTAHOBJIEHHS 1 3M1HA MEX PaiOHIB
1 MICT, BIJIHECEHHsSI HACEJICHMX IYHKTIB JO KaTeropii MICT, HaMEHYyBaHHS 1
nepeiiMeHyBaHHs HACEJICHUX IYHKTIB 1 pallOHIB» — I1€ T€XK HE MOJITHYHE MTUTAHHS
1 3a CBO€IO TPHUPOJIOI0 BOHO Mae OyTH BiJHECEHE 10 MOBHOBakeHb KalOiHery
MinictpiB ( crarts 116, m. 2.1.). [lpuitHaTTs BignoBigHuX 3MiH 10 KoHCTUTYIII1
3a0€3MeUnTh MPABOBY OCHOBY /Ui CXBajJCHHS HU3KM 3aKOHOAABYMX aKTiB,
HEOOX1THUX IJIs peanmizaiii aeneHTpatizaimii Biaagu. Cepen 3aKOHOMPOEKTIB, SIKI
B)KE€ TOTYIOTHCS — HOBA PEIAKIisl 3aKOHY MPO MICIIEBE CAMOBPSyBaHHS, 3aKOH MPO
MICIIEBI JIEp>KaBHI MPEJCTaBHUIITBA, 3MIHM 10 OIOJKETHOTO KOJEKCY, 3MIHHU 10
HU3KH 3aKOHOJABYMX aKTiB, SKI BH3HAYAIOTh PO3MOAUI TOBHOBaXECHb MIXK
BUKOHABYMMH OpPTaHAMH BJIAJIA 1 OpraHaMHu MICIIEBOTO CaMOBPSIYBAaHHS, a TAKOXK
iX pO3MoJaUT MK OpraHaMH MICIIEBOTO CaMOBpPSIyBaHHSI pi3HOro piBHA [2, c. 3].

Tobto, MeTow MOJNITHKK 3MIMCHEHHS JCleHTpami3alii € BiaXia Bif
IEHTpaJi30BaHOT MOJIEl YIIPaBJIIHHSA B JEp)kKaBl, 3a0€3MEUYECHHS CIPOMOMXKHOCTI
MICLIEBOTO CaMOBPSAYBaHHS Ta MOOY/IOBa €(PEKTHUBHOI CHUCTEMHU TEPUTOPIATBLHOT
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opraHizaiii Biajau B Ykpaini. Y  MJCYMKYy — CTBOpPEHHS 1  IIJITPUMKaA
MOBHOLIIHHOTO KUTTEBOTO CEPEOBHILA JJISI TPOMA/ISIH, HaJaHHs BUCOKOSKICHUX Ta
JOCTYIHUX MyONIYHUX TOCIYT, CTAHOBJIEHHS 1HCTUTYTIB MPSMOTO HAPOJOBIA IS,
3aJI0BOJICHHSI 1IHTEPECIB TPOMAJISH B YCIX cdepax KUTTEAISIILHOCTI Ha BiAMOBIIHIHN
TEPUTOPIi, y3rOHPKEHHS IHTEPECIB JIeP:KaBU Ta TEPUTOPIATbHUX TPOMA/T.

Cnucok sukopucmanux oxcepei:
1. Oo6roBopenns 3MmiH 10 Koncrutyii Ykpainu 11070 AeneHTpatizamnii Aep>kaBHO1 BIaan
2014 p. https://kievcity.gov.ua/content/obgovorennya-zmin-do-konstytucii-ukrainy-shchodo-
decentralizacii-derzhavnoi-vlady.html
2. Konnenis pepopMyBaHHsI MICIIEBOTO CaMOBPSAyBaHHS Ta TEPUTOPIaIbHOI OpraHi3aiii
Biagu B Ykpaini 2014 p. http://www.minregion.gov.ua/koncepciya-reformuvannya-miscevogo-
samovryaduvannya-ta-teritorialnoyi-organizaciyi-vladi-v-ukrayini-333230/rozporyadzhennya-
kabinetu-ministriv-ukrayini-vid-vid-18-chervnya-2014-r--n-59 1 -r-pro-zatverdzhennya-planu-
zahodiv-schodo-realiza-366476/

Tkauyk ILM., [13 21-13
Binnuyvkuu incmumym Yuisepcumemy « Yepaina», m. Binnuys,

HAYKOBUIl Kepi8HUK . K.i.H., cmapwuil eukiaday Bimiwox O.O.
BE3POBITTS B YKPATHI TA TIJTAH MOT'O TOJIOJTAHHS

be3pobiTTss —  colianbHO-€KOHOMIYHE SIBUINE, 3a SKOr0 4YacTHHA
mpane3aTHOrO HaceleHHs He Mo)ke 3HaiWTu podoty. lle cutyamis aucOaniancy
pUHKY TIpalll, KOJIM TMPOMO3ullis pobouoi cuinu mnepeBuirye monuT. Lle,
0€3CyMHIBHO, HETaTMBHE SBHIIE, a/PKe BOHO CHpHUSE TMOMIMPEHHIO 1HIIUX
HeOJaroHaIitHUX COIliaJbHO-€KOHOMIUYHMX SIBUILL; QJIKOTOJI13M, BUI3]] TPOMAaJIsiH B
IHII KpaiHW B TOIIyKaxX Kpamioi JoJli, BUTpaTH, SKI HEce Jep)kaBa BHACIIOK
JOTIOMOTH 0€3p00ITHUM, BTpaTa IJIATHUKIB MOJIaTKIB, TIHHOBA 3aWHATICTH TOLIO.

B Vkpaini npo6iema 6e3po0ITTS € JOCUTH aKTyaJbHOIO, OCOOJIMBO B yMOBax
(baKkTHYHO1 BIHHA MPOTH HAMOIMKIOTO CycCifa 3 IMIEepiaTiCTHYHUMHU 3a0araHKaMHu.

be3pobitts B VYkpaiHi € perioHadbHO JU(EpeHIINOBAHUM SBUILIEM.
HaiiGinpima kinbKicTh 0€3p00ITHUX 3apeecTpoBaHUX 0e3poOiTHUX 3adikcoBaHa B
3aXIJHUX 1 HEHTPAJIbHUX OOJACTAX, A€ HEMAa€ MOTYXHOI I1HAYCTPIaJIbHOIO YH
(G1HAHCOBOTO KOMIUIEKCY a HalMeHIIa B 1HAYCTPIAJIBHO YU EKOHOMIYHO

po3BuHeHHX perioHax: [[nimponeTrpoBchka, KuiBceka, Opecbka Ta iHIINI 00sacTi
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a/pKe TaM OUTBIIMI MOMUT Ha MPOMO3UIIII0 POO0YOT CHIIH.

3pocTaHHs KITBKOCTI 0€3p00ITHUX, SIK BXKE TOBOPHIIOCS, CIIPUUMHSAE BUCOKA
MPOTO3uIIist PoO0YOi CHJIM 1 HU3bKa KIJIBKICTh BaKaHCIH, sIKa 3/1aTHA 33]I0BOJIBHUTH
i oOcsaru. SIKImo TOBOpUTH TMPO YKpaiHy B LIbOMY KOHTEKCTi, TO CHUTYaIlis
notpedye cepio3HOT yBaru B CHITY ii MOTIpIICHHS MOPIBHSAHO 3 MUHYJIUMH POKaMHU.
Tak, KUIBKICTh BaKaHCIM TPo SKi poOOTOAABII MOBIJOMUIN LIEHTPAM 3alHATOCTI,
CTaHOM Ha KiHelnb KBiTHS 2015 poky cranoBmia 49,9 tuc. oa. Ta Oyna maibxe Ha
PIBHI OKa3HUKA MUHYJIOr0 poky. CkopodeHHs Bii0Oynocs y 8 perioHax. [ToTpioHo
3a3HAYMTH, IO KUIBKICTh BakaHCii, mounHatoun 3 2009 poky, B c€peTHbOPIYHOMY
MOKa3HUKY 3MEHIIYETHCS, 10 i MOPOJIKY€E OLIBITY KUIBKICTh 0€3p00iTHUX [3].

B cuny momiTtuuHHUX mpucTpacTed, 1mo BiAOYyBalOThCS B YKpaiHl 3 KIHIIA
2013 poky, cocTepiraeTbCsi 3aKOHOMIPHICTh MOTIPIIEHHS KOePIIEHTY 3aiiHATOCTI
HacelleHHs B YKpaiHi, 30UIbIIEHHS KUIbKOCTI 0e3poOiTHHX. Tak, 4YHCENbHICTh
0e3po0ITHUX, 3aPEECTPOBAHUX B IEHTPAX 3aMHATOCTi, CTAHOM Ha KiHEIb KBITHS
2015 poxy cranoBmia 486,4 tuc. oci0, 1m0 Ha 3% OIbIIE HIK HA KIHEIb KBITHS
2014 poxky. 3pocTaHHSI KUIBKOCTI 3apEECTPOBAHUX 0Oe3po0ITHUX BinOysocs B 16
perionax. A me gonaru croau 900 000 oci6 3 HemoBHUM poOouum aHeM, 800 000
caMO3alHATHUX 0Ci0, 10 OOPIOTHCS 3a BHDXKMBAHHS, 1 KapTHHA IMOCTAE JAJICKO HE
ONTUMICTHYHA, JI¢ pealibHa KUIbKICTh 0e3p00ITHUX carae 4 MIIH. yKpaiHIlIB, IO
cTaHOBUTH 20% mpane3gaTHOro HaceJeHHsT Y Kpainu [2].

[{r0o cuTyarmito MOXKHa cHOHCaTH Ha BIfHY, Ha BEJIUYE3HY KIUJIbKICTh
BUMYIIICHUX TIEPECENICHIIB, Ha 3HAYHO TMOTIPIIEHY EKOHOMIYHY CHUTYyaIlil0 B
JiepKaBi, IPOTe HE BapTo 3a0yBaTH MpO JEp KaBHUM arapar, sikuil 3000B’s3aHUN
KOHTPOJIIOBATH JIaHy CUTYAIIi0, KA MMOTPOXY BUXOAUTH 3-I11]] KOHTPOJIIO.

Ortak, 371a€ThbCs, JIETKO 3HAWTH HENOJIKM B CHCTEMI MpalleBiIalliTyBaHHS,
aJKe BOHM MaiKe BCl Ha TTIOBEPXHI, aJie K K BaKKO 3aIPOIIOHYBATH KOHKPETHI ¢
TIX OIS PIICHHS JaHUX TPOOJIeM.

B momitTMuHMX KojiaX XOAATH PI3HI JAYMKH III0JI0 BUIPABJICHHS JaHOT
cutyauii. Jleski 3 HuX, 1, CpaB/ii, 3aCIYrOBYIOTh Ha yBary, Xo4a i 3By4aTh B J€ILO
NOMYJIICTUYHOMY HACTPOIi, 3817151 IPUBAOJICHHS €JIEKTOpaTy.

30kpema, MEH1 IMIIOHY€ BapiaHT IOJO0JIaHHS MpooOsieMu BucioBieHuin BO
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«CBOBOJIA», sike 3ampomonyBano «lIporpamy 3axucty ykpaiHmiB». B it
mporpami 3arporoHOBaHI HACTYITHI KPOKHU:

1. 3000B's13aTH 3AiMiCHIOBATH OYJIIBHUIITBO JEpPKaBHUX Ta KOMYHAJIbHUX
00'€KTIB BUKIIFOYHO CHJIAMH BITYM3HSIHHX (DaxiBINB Ta KOMIaHIH.

2. IlepermsHyTu pe3yiabTaTH TpPUBATH3AIli, MOBEPHYBIIH B JEPKaBHY
BapTICTh HE3aKOHHO IPHUBATHU30BaHI MiANPUEMCTBA Ta MIANPUEMCTBA, MOKYTIII
SKUX HE BUKOHAIM TMPUBATH3AIIMHUX 3000B'sI3aHb (30KpeMa, «YKpPTEIECKOM»).
[loBepHyTH B Jep)KaBHY BJACHICTh CTpATEriuHi MIANPUEMCTBA (30KpeMa,
CHEPrOTeHEepYBaJIbHI Ta CEHEPrOPO3MOAUIBHI  MIANPUEMCTBA) Ta TMPHUPOJIHI
MoHomomii. He pmomyckatm mpuBaTH3alii CTpATEriYHUX MIANPUEMCTB Ta
IPUPOTHUX MOHOTOJIH.

3. 3MeHIUTH (DiCKaTbHUN TUCK JEpKABU HA BCl BEPCTBH, SIKI BUPOOJSIIOTH
HaIllOHATBHUM TMPOAYKT, 30KpemMa JpiOHE Ta cepeAaHe MiANPUEMHHUIITBO.
3anpoBaiuTH MPOTPECUBHY MIKATY OMOJIATKYBAHHS 3a MPUHIIUIIOM: «Majiuii Oi3HeC
- MaJl IOJaTKH, BEJIMKUHM OI3HEC - BEJIMKI MOJATKH». 3a0e31eunTH 0e3B1JICOTKOBI
IIJTBOB1 JIEp>KaBHI KPEIUTH Ha BIIKPUTTA BJacHOi cmpaBu (Majoro Oi3Hecy) Ta
MaKCHUMAaJIbHO CITIPOCTUTH JO3BUILHY CHCTEMY.

3MEHIIEeHHS KIIbKOCTI JINEH31M 1 J03BOJIB JUIsl CYO'€KTIB Malloro 1
CEpEIHbOTO TMIANMPUEMHHIITBA, @ TAKOX IEPEHECEHHS OCHOBHOTO IOJATKOBOTO
TATaps Ha BEJIMKUN Oi3HEC MacTh MOIITOBX JIJII CTBOPEHHS HOBHUX IiANPHEMCTB Ta
POOOUYNX MICIIh Y CEKTOPI MaJIOro 1 CEPEeTHHOTO O13HECY.

4. 3a0e3neunTHd ILIIbOBE KPEAUTYBAHHS IHHOBALIMHUX MIANPUEMCTB. Y
Cy4yacCHOMY CBITI HailOuIpla JO0JaHa BapTICTh CTBOPHOEThCS Yy wapuHi [T-
TEXHOJIOTIM Ta HAyKOBUX pPO3POO0OK TMpUKIATHOTO xapaktepy. IIpoBenenus
JepKaBHUX KOHKYpCiB 13 BimOopy HaWkpammx [T Ta HayKoBO-IOCHIIHUX
CTapTamiB JJIsl IXHHOTO OE€3BIJICOTKOBOTO KPEIUTYBaHHS HE JIUIIE CTBOPUTH HOBI
po0Goui micIs, ane i T0NOMOKe BUBECTH HaIly KpaiHy y YMCIIO CBITOBHX JIIEPIB 3a
1HHOBAIISIMH.

5. 3ampoBaguTH IIHOBE MUIBIOBE JEpKaBHE KPEAUTYBAHHS MaJioro Ta
CEpEeIHbOI0  CUIBCBKOIO  TOCHOAApCTBA,  30KpeMa g 3a0e3MedeHHs
CIJILI'OCIIBUPOOHUKIB 3ac00aMu BUPOOHMIITBA. 3alpOBaJUTH IIUPOKOMACIITAOHI
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rajgy3eBl IporpaMu TpsSMHUX JOTaiii. 3abe3neunTd Jep)KaBHY MiATPUMKY
1HHOBAIIIHA Y CUTBCHKOMY TOCTIOJIAPCTBI.

6. Po3BUBaTH KOHKYPEHTOCIPOMOKHI Tally31 YKpPaiHCbKOI MPOMUCIIOBOI Ta
IHHOBAIIIMHOI JIISJIBHOCTI: XapuomnepepoOHy (30KpeMa MepepoOKy 1HO3EMHOT
CUPOBHHH), aBia-, CyJIHO-, BEPCTATO- Ta MAaIIMHOOY/TyBaHHS
(eHepreTnuHe,cuIbChKOrOCIONapchke  Tomio), BIIK Ta kocmiuHy raity3s.
CrpsiMOBYBaTH JEep>KaBHY MIATPUMKY Ha BHCOKOTEXHOJIOTIYHI, HAYKOEMHI,
1HHOBAIII}H1, IMIIOPTO3aMiHHI Ta BEPTUKAJILHO 1HTETPOBAH1 raty3i.

7. CTUMYJIIOBATH MOETANHY 3aMiHy IMIIOPTOBAHOI MPOAYKIIII HA MPOIYKIIIO
HaIllOHAJIBHOTO BUPOOHUIITBA (HAacammepes, WAEThCS MPO BEIUKY 1 Maly
CUTBCHKOTOCTIONAPCHKY TEXHIKY, JIETKY TPOMUCIIOBICTD, IPOJIYKTH XapuyBaHH).

8. OOMEXHUTU TPYJIOBY MIrpailil0 BUKIIOYHO CIeLialicTaMUd HaWBHIIOTO
raTynky. Mae OyTu 3ampoBa/PKEHO 3aKOHOJaB4Ye OOMEXKEHHS Ha IPaBo
MPOKMBAHHS 1 MIpalleBIaITYBaHHS 1HO3EMIIIB - TaKke MPaBO MOBUHHO HaJaBaTUCS
JUIIE CHeuiajicTaM 13 BHIINOK OCBITOIO Ta BHUCOKOIO KBamidikaiier. Ko
MpareBIalITYEN 1HO3EMIIS - MA€ENI CIUIATUTH JIO OIO/HKETY MOJIaTOK HA CTBOPEHHS
HOBOT'0O poO0OYOTO MicIs it ykpainusa[1].

Otox, sik 6aunMo, podsieMa 0e3po0ITTS B YKpaiHi, 0COOIMBO B OCTaHHI 2
pPOKH, TIOCTaBWJIA TiJ MUTaHHS MEPCHEKTUBY €KOHOMIYHOTO PO3BUTKY JIEP)KaBH,
aJoKe sIKa K KpaiHa MoKe po3BHBATHcCs, Ko 20% TMpaie31aTHOTO HACEJIEHHS €
0e3p00ITHUMH.

[lepen HaMu CTOSATH BaXKi MEPENOHM HA IIIAXY 1O TPOMAISIHCHKOTO
CYCIUJIbCTBA, /1€ PIBEHb 0€3poOITTS HE 3MYyIIye€ TpOMaJsH IIyKaThd poOoTy 3a
KOpPJOHOM. AJie 4YiTKa 3aKOHOJaB4Ya U YIpaBIiHChKAa TMOJIITHKA, MPOTPECHBHA
MpaBoOBa CBIJIOMICTh TPOMAJSH 3/IaTHI YaCTKOBO MojoJjiaTu Ifo mpobiemy. Tox
pO3yMy ¥ COBICTI HAIlTUM TIOJIITUKAM ¥ TEPITIHHS HAIIIMM CITIBTpOMaIsiHam!

Cnucok eukopucmanux osxcepen:
1.  TlpanermamrtyBanHs iHO3eMIliB // EnextpoHHuit pecypc: Pexxum gocryny:
http://svoboda.org.ua/news/articles/00013864/
2. YucenbHICTh 0€3p00ITHUX, 3apEECTPOBAHUX B LIEHTPAX 3alHATOCTI, CTAHOM Ha KiHEIlb
kBiTHA 2015 poky // Enextponnuii pecype: Pexxum goctyny: mailto:http://ukrstat.org/uk
3. KigpkicTh BakaHCi#, Mpo siKi OyJI0 MOBIAOMIICHO IIEHTpaM 3aiHATOCTI // EnexTponHumii
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CEKLIA S. TA KPUMIHAJIICTUKA TA CYJOBA EKCIIEPTHU3A

Baxoniwok I'. M.,cmapwuii excnepm
Hayxoeo-0ocnionozoexcnepmHuo-Kpuminaiicmuino2o yewmpy
npu YMBC Vxpainu y Binnuyekiu obracmi

MHPOBJIEMHI IIMTAHHA METOAUYHOTI'O 3ABE3IIEYEHHSA

CYAOBO-TOBAPO3HABYUX EKCIIEPTU3

Posrisig akTyanbHUX NpOOJIEMHMX NMUTaHb Ha OCTAHHIX 3aCITaHHSAX CEKIli
CyJI0BOI TOBapO3HaBYOl ekcnepTu3n HaykoBO-KOHCYJIbTATUBHOI Ta METOAWYHOI
paau 3 TpoOJieM CyJI0BOi €KCIepTHU3u IMpu MiHICTepCTBI IOCTHINT YKpaiHu
MOKa3ye, 110 J0 IbOr0 Yacy MOBHOIO MIPOI0 HE yCyHEHa MpoljemMa METOIUYHOTO
peryJiloBaHHS CTOCOBHO OI[IHIOBAaHHS MaiHa TMNpU MPOBEACHHI CYAOBO-
TOBApO3HABYUX JOCTIHPKEHb TOBApiB 1HO3EMHOTO TMOXOXKCHHS, OHOBIJIEHOTO
ACOPTUMEHTY, SIKI BUTOTOBJICHI 32 HOBITHIMH TEXHOJOTISIMA 3 BUKOPHUCTAHHSAM
HOBUX BHJIIB CHPOBHHH, a TaKOX IIOJ0 SKUX HAa MOMEHT OIlIHIOBaHHS HE
BPETYJIHLOBAHO 3aKOHO/IaBYl MMOJIOKEHHS, PETJIaMEHTH, TEPMIHHU 1 TXHE BU3HAYCHHS
Ta ICHYIOTh cynepedHocTi. [Ipu upoMy citiji BIIMITUTH, IO Cy/I0Ba TOBapO3HABYA
eKCIepTU3a — MOPIBHSIHO 3 KPUMIHATICTUYHUMH BHJIAMHU €KCIIEPTU3 — II€ JIOCUTh
HOBUW BHUA ekcrepTusu. llepimie 3acigaHHs CeKIlii CyA0BOi TOBapO3HABYOI
excriepTu3n HaykoBO-KOHCYJIBTaTUBHOI Ta METOAWYHOI paju 3 MpoOJeM CylI0BOT
excriepTusu npu MiHicTepcTBl tocThilii YKpainu BigOynocs B depBHi 2000 p. B
Xapkogi. Lle 0yB nouaTok popmyBaHHs IHPOPMaLIMHOTO (POHTY METOAUYHOI Oa3u
CYZI0BO-TOBAPO3HABYOI EKCIIEPTU3H.

Crenmdika ToBapo3HABUUX NOCHKEHb 3 KiHIS 90-X pp. XX CT. IOCTIITHO
3MIHIOETBCSA, OCKUIBKM B YMOBax pO3BUTKY PHHKOBHX BIJIHOCHH XapakTep
3JIOYMHIB Ma€ 1HII BiJIMIHHI O3HAKH, aCOPTUMEHT TOBApPY HIBUIKO OHOBIFOETHCS,
3 SBJISIOTHCS HOBI CHPOBHMHHI MaTepiand, HE 3aBXKIMW HEIIKIIIUBI IS 3J0POB’S
JIOIMHU, 1 3aco0M I1XHBOTO ONpAIOBAaHHS 30KpeMa, IMepeoOsIaHyIOThCS
MIJMPAEMCTBA IS 3A1MCHEHHS TIOB’S3aHUX 3 IIMM TEXHOJOTIYHHMX IIPOIECiB. 3
PO3BUTKOM PHHKOBOI E€KOHOMIKHM 3aKOHOJaBua W HOpPMAaTHBHO-TEXHIYHa 0a3a
VYkpainu ta kpain CHJI Takox nepeOyBae B cTajiii MOCTIHHOTO BIOCKOHAJICHHS M
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OHOBJICHHS, JI¢ B 0ararbOx BHUIIAJKAX 3YCTPIYAIOTHCA CYTTEBI CYNEPEYHOCTI, IO
YCKJIAAHIOE POOOTY CYZOBUX €KCIIEPTIB Ta € OJHUM 3 YHHHUKIB, K1 BIJTUBAIOThH HA
SKICTh OTPUMAHHS OOIPYHTOBAHMX BHCHOBKIB CYYaCHHUX CYJOBHUX TOBapO3HABUMX
eKCIIEPTHU3.

[TpoGneMHI MUTaHHS METOAUYHOTO PETYTIOBAHHS TOBAPO3HABYHMX EKCTICPTH3
BUHHUKAIOTH MOCTIMHO BHACIIOK €KOHOMIYHOI, COIliajbHO1, MOJITHYHOI, TIPaBOBOT
TpaHcopmariii, sfka 10 LBOTO Yacy BiAOYBa€Tbcsl B KpaiHi Ta BIUIUBAE Ha
XapaKTepHI O3HaKU Cy4acHOi CyJIOBOi TOBapo3HaB4Oi ekcrepTusu. CyKymHICTb
XapaKTepHUX O3HAaK ITi€l €KCIEePTU3M BIAPI3HSE 11 B 1HIIUX BUAIB €KCIIEPTH3 Ta
MokJIaJieHa y (POpMyBaHHsI CIEIaIbHUX TOBAPO3HABYUX JC(IHILIIH.

[Ipu mpoBedeHHI CyAOBOi TOBApO3HABUOI EKCIEPTU3U  JIOCHIIKEHHS
MIPOBOJIATECS 3 METOI0 BCTAHOBJICHHS BJIACTUBOCTEH, CIIOKWBHOI ITIHHOCTI,
BI/IMOBIHOCTI CTaHAAapTaM 1 TEXHIYHHMM YMOBaM TOBapiB HAPOJHOTO CIIOKHUBAaHHS,
HamiBpaOpuKaTiB, CUPOBUHM, Tapu, MNaKyBaJbHUX MaTepialiB, CIEIaIbHUX
NPUCTPOIB (MALIMH) Ta 00JIaJHAHHS.

ba3oBo10 HayKkOBOIO rady33t0 Cy/I0BOT TOBAPO3HABYOI €KCIIEPTU3U € HAYKOBA
JTUCITUIIIIHA, KA CHCTEMHO BHMBYA€ TOBAapHM HA BCIX €Tamax >KUTTEBOTO IUKIY,
METOAM TMI3HAHHS I1XHBOI CIOXHUBHOI I[IHHOCTI, 3aKOHOMIPHOCTI (OpMYBaHHS
ACOPTHUMEHTY Ta BHUMOT JIO SKOCTI JJIs 3a0e3nedeHHS e(PEKTHBHOCTI IXHBHOTO
BUpPOOHMIITBA, 00iry ¥ cnoxuBaHHd. [IpeameT ToBapo3HaBCTBa — CIOXKHBYA
I[IHHICTh TOBApPiB, 3aKOHOMIPHOCTI 11 BUSIBY Ta 30€pEKCHHSI.

Meton TOBapo3HABCTBA — CUCTEMHMM MIAXiA [0 Mi3HAHHS CIIOXHUBYO1
IIHHOCTI TOBapiB 1 BUBYEHHS 3aKOHOMIPHOCTEH 11 BUABY Ta 30€peKEHHS.

ToBap — Oynp-ska pid, 10 HA MOMEHT HAJXOJKCHHS B OOIr Mae OyTu
BHOKpEMJICHA 3-TIOMDK IHIIWX 32 BU3HAYAJIbHUMH O3HAKaMH JJII KOHKPETHOTO
JIOTOBOPY KYIMIBII-TIpo/iaxy. TOBapHi pecypcu — MPOAYKINS MPOMHUCIOBOTO YU
CLTBCHKOTOCTIONAPCHKOTO BUPOOHUIITBA, SIKa HATXOIUTh Y cdhepy 00iry 3 MEeTor
MPOJIAXy CIIOXKUBayaM, a TAKOXK JIsl CTBOPEHHS TOBapHUX 3anacis [4.c.24].

VY cyuyacHUX yMOBax MiArOTYBaHHS (haxXiBI[IB-TOBAPO3HABIIB JIOMOBHIOETHCS
3HaHHSMHM 3 TUTaHb MAPKETHHTY Ha 0a3i 3HaHb MOA0 Kiacudikailii, aCOpTUMEHTY,
CTaHJapTHU3aIlli, IKOCT1, ONTUMAIBHUX YMOB 1 PEKUMIB 30€piranss, CHeliajbHO0
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MIJITOTOBKOIO 3 OIIHIOBAHHS SIKOCTI W BapTOCTI TOBapiB. TOBapO3HABCTBO TICHO
MOB’S3aHO 3 TEXHOJIOTi€I0 BHPOOHHUIITBA Ta MaTEPialo3HABCTBOM. 3 TEXHOJOTIT
BUPOOHHUIITBA B TOBApO3HABCTBI BHKOPHUCTOBYIOTh BIJIOMOCTI MpO 3aco0u
oOpoOJICHHS CHUPOBHMHHM, 3MIHIOBaHHS 11 (I3MYHUX, XIMIYHUX 1 MEXaHIYHUX
BJIACTMBOCTEH y Tpolleci BUPOOHHUIITBA Ta OOIry roTOBOi MpoAyKiii. BuBueHHs
CIO’KUBYMX BJIACTHUBOCTEM CHPOBUHU M JOMOMDKHHUX MaTepialliB 3 ypaxXyBaHHSIM
TEXHOJIOTIYHUX TMOTPeO, TOOTO SIKOCTI OYIKyBaHOI MPOAYKINi, € TPEAMETOM
MaTepiano3HaBcTBa. BoHO HIOM TO «BUIEpEIKa€e» TEXHOJIOTIIO, a TOBAPO3HABCTBO
€ Tl mpogoBxkeHHIM. OCOOIMBOIO PUCOI0 TOBAPO3HABUUX JOCIIHKEHB € T€, 10 TIPH
OI[IHIOBAaHHI $IKOCTI W BapTOCTI TOBapiB 3aCTOCOBYETHCS KOMIUIEKCHHMM MiAXI,
OCKITbKM HayKH, $KI € CKJIAQJIOBUMU JHUCIMIUIIHU — «TOBApO3HABCTBOY,
KOHKPETH3YIOThCS B PI3HUX CIEIIATbHUX TaTy3iX 3HAHb.

['onoBHUMU 3aBIaHHSAMH TOBAapO3HABUOI EKCIEPTH3U € 1JIeHTU(IKaIliliHI,
J1arHOCTUYHI1, Kiacu(iKaIiiHi Ta CUTYalliiHi, a came:

— BHU3HAQYEHHS HAJEXKHOCTI TOBapiB (TOBapHOi  MPOAYKIi) O
KiIacu(ikamiifHUX KaTeropi, sKi MPUUHATI Y BUPOOHUYO-TOPTOBENBHIN cdepi
(BUI, COpPT, apTUKYJ, MapKa, MOJIEJb, PO3MIP, KOMIUIEKTHICTh TOIIO);

— BU3HAUYEHHS SKICHUX 3MIH TOBApHOI MPOAYKIIIi;

— BHW3HAUYEHHS TPUYMUH SKICHUX 3MIH TOBAapHOI MPOAYKIl (MarOTh
BUPOOHMYMI XapaKTep, BUHUKIW MPU TPAHCIOPTYBaHHI, 30€piraHHi, y Mpoleci
eKCITyarartii);

—  YCTaHOBJIEHHs  crnoco0y  BHUpPOOHMIITBA  TOBAPHOI  MPOJYKLIII:
POMUCIIOBUN UM cCaMOPOOHUM, MIAMPUEMCTBA-BUPOOHHKA, KpaiHU-BUPOOHHUKA;

— BHW3HAYEHHS BapTOCTI TOBApPHOI MPOMAYKIIi, 30KpeMa 3 ypaxyBaHHSIM
YaCTKOBOI BTPATH il TOBAPHUX SKOCTEU Yy 3B SA3KY 3 €KCILTyaTalliHUM 3HOLIEHHSIM
1 TIOTIIKOPKEHHSIMH B1J1 BIUIUBY 30BHIIIHIX YUHHUKIB,;

— BU3HAYCHHS BIANOBIAHOCTI YNMaKyBaHHA ¥ TpPaHCHOPTYBAaHHS, YMOB 1
CTPOKiB 30€piraHHsi TOBApHOI MPOAYKI[li BUMOraM YAHHHUX MIPaBUII.

VY cynoBoMy TOBapO3HABCTBI BUPINIYIOTHCS TaKl MTUTAHHS:

— Slke HallMmeHyBaHHS, MPU3HAYEHHS TOBApPIB HAPOJAHOTO CTIOKUBAHHS?

— Jlo sixoro Buay, poAy, TPyNH, MApKH BOHH HAJIEKATh?
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— Uwm  BiANOBIZAIOTHP  MapKyBaJbHI  JaHl  JIACHUM  TOBAapHUM
XapaKTepUCTHKAM TOBapy HApPOJHOTO CIOKUBAHHSA?

— Sk moxke OyTu po3mnppoBaHe MapKyBaHHS HaJJaHOTO TOBapy HAPOIHOTO
CIIOKMBAaHHS?

— Yu BignoBifae [KiCTh BUPOOY BHUMOTraMm CTaHAAPTIB, TEXHIYHUX YMOB,
HaJaHUM 3pa3kaM 3a OpPraHOJICITUYHUMHU MTOKa3HUKaMU?

— SIki gedexTH € y KOHKPETHOMY TOBapi HapoOJHOTO crokuBaHHS? Yu
MOXJIMBa MOT0 peasizallis (eKCIuTyaTtailisi) 3a HasIBHOCTI BUSIBIICHUX JIe(DeKTiB?

— Ilin BIMBOM SKMX TPUYUH 3MIHWJIACH SIKICTh TOBapy Ta BHHHUKIU
pi3HOrO pony aedpexkru? YUu MaroThb BOHM BUPOOHUYMI XapakTep ad0 BUHUKIU B
pe3ynbTaTi  OyIb-IKUX TOIIKOJPKEHb TIPU  TPAHCIOPTYBaHHI, 30epiraHHi,
eKCIUTyaTarlii?

— Skl OpOLEHT yTpaTH SIKOCTI TOBapy Ye€pe3 O3HAaKU 3HOIIEHHS abo
HasIBHICTH JIe(PEKTIB?

— SIxa BapTiCTh 00’ €KTIB JOCHIIKEHHS ?

— Slki yMoBU nipuitMaHHs, 30epiraHHs il BIAMYyCKy TOBapy?

— Yu npaBMIIbHO BUKOHAHI MapKyBaHHS Ta TaKyBaHHS TOBapy?

— Um BiANOBINAIOT, MapKyBaHHA ¥ TAKyBaHHS TOBapy BHMOTaM
HOPMATUBHO-TEXHIYHOI TOKyMEHTAIli a0o 3pa3kam?

— SIKuM MIAOPUEMCTBOM 1 KOJM BUTOTOBJIEHO TOBap (3a YMOBH HAsIBHOCTI
MapKyBaJbHOI iH(pOpMaIlii a60 BIIMOBITHUX CYITPOBOKYBATBHUX JTOKYMEHTIB)?

— JSlkuM XapakTepHCTHKaM BIJANOBIJIa€ TOBap 3rIAHO 3 YKPaiHCHKUM
KJ1acu(pikaTopoM TOBapiB 30BHIIIHbOEKOHOMIYHOI JIISITEHOCTI?

— Yu gBISAIOTH COOOI0 KOMIUJIEKT OKpeMi BUpoOU, HaJaH1 Ha TOCHIKCHHS?

A TakoX pO3B’S3YIOThCS 3aBAAaHHA 3 BH3HAUCHHS pO3MIpYy IIKOJH,
3aIoIiIHOT BIACHUKY MaifHa BHACIIOK HOTO MOMIKOKEHHS (TIPH TMOXKEXKI1, 3aTUTTI
touro) [3].

PesynbraTamMu  JOCHIIPKEHHST € BHCHOBKM CYJIOBOi  TOBapO3HABUOi
EKCIIePTU3M y BHUKOHABYMX TMPOBAPKEHHAX, SIKI BUKOPUCTOBYIOTH OpTaHH
JIOCYJJOBOTO Ta CYJIOBOIO CIHIJCTBA fK JKEpela JOKa3iB y KpUMIHAIbHUX,
IUBUIBHUX, TOCIIOAAPCHKUX CIIpaBax 1 CIpaBax Mpo aaMIHICTPATUBHI MOPYIIIEHHS.
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KpimM Toro, ToBapo3HaB4i AOCTIPKEHHS BCE YaCTIllIe TPOBOJATHCS 32 3BEPHEHHSIMU
IOPUAMYHUX OC10 1 IepeCcIYHUX TPOMAJISH.

OnHiero 3 0COOIMBOCTEHM TaKWX EKCHEPTH3 € BIJACYTHICTh 00 €KTIB
JOCTIPKEHHS, JIeé 3a BHUXITHI JaHl MPUAMAIOTHCSA BIAOMOCTI, IO MICTSTHCS B
MaTepianax cripaBH (MPOTOKOJIAX JOMHTIB 1 TIOSCHEHh OOBMHYBAYCHHX, TO3MBAYIB,
BI/IMOBIa4iB, CBIJKIB TOINO). BupimieHHs NWUTaHHS 3 OI[IHIOBAaHHS MaiiHa, He
HAJAHOTO JIJIS TOCITIPKEHHS, OCTAaHHIM 4acoM cTayio ipodiaemuuM. Le mos’s3anHo 3
MPU3HAYEHHSM TOBAPO3HABUMX JOCIIKEHb PI3HUMHU OpraHaMy B paMKax pI3HHX
3a KaTeropisiMU CIpaB 3 PI3HUMH BUXITHUMHU JTaHUMH, aje CTOCOBHO THX CaMUX
00’€KTIB, 3a OJIHAKOBUMHU NUTAaHHSAMU (30KpeMa, B 0araTbOX BHMAJKaX BOHH
MPU3HAYAIOTHCS B Pi3HI €KCMEPTHI YCTAHOBU OJTHOYACHO YH Yepe3 TPUBAIUN CTPOK
— g0 10 pokiB). 3 1BOro MNPUBOAY CIIJ 3ayBaXXUTH, IO BIICYTHICTh Y
PO3MOPSIIPKEHHI PI3HUX E€KCIEPTIB OJHAKOBUX BUXIJIHUX JaHUX, MPU3BOAUTH JI0
HAJIaHHS PI3HUX BUCHOBKIB 3 BI/IMOBIIHUMHU CYNIEPEUHOCTSIMHU.

Pi3HOMaHITHICTh TUTaHb, HOBU3HA Ta CHEIUDIYHICTH 00’ €KTIB JOCTIIKEHHS
Ipy TPOBEJACHHI CY4YaCHUX CYJOBHUX TOBAapO3HABUMX EKCIEepPTU3, MOTpeOye
IHAWBITYaIBHOTO IMIIXOMy B KOXXHOMY OKPEMOMY BHIIQIKy, 3 YpaXyBaHHSIM
00CTaBUH CHpPaBU Ta PEriOHAIBLHUX OCOOJMBOCTEN 3 OTPUMAaHHS BUXITHUX JaHUX
JU1s iteHTrdIKaIii 00’ eKTIB JOCTIHKEHHS MPY MPU3HAYEHHI Ta MIPOBEJECHHI TaKOTO
poay ekcnepTu3. Take CTaHOBUIIE 3yMOBIIOE YCKIAJHEHHS TIpU OOpaHHI
eKCIIepTaMy PI3HUX YCTAaHOB €IUHOTO METOJWYHOTO TIAXOAy W OTpUMaHHS
OJIHAKOBO OOIPYHTOBAHOTO BHUCHOBKY. IIpu 1bOMy Jesiki METOIWYHI MaTepiaju,
SKi TIMPOKO 3aCTOCOBYIOTBCS B OJIHMX PpETioHax KpaiHd, TPAKTHYHO HE
BUKOPUCTOBYIOTBCS ~ €KCIIEPTaMU-TOBAPO3HABIIMA  IHIIUX  PETIOHIB, IO
CIPUYMHEHO CHelU(IYHICTIO PI3HUX YMHHMKIB. [Ipu po3risiail uux oOCTaBUH CIiA
BIIMITHTH, 110 TOcTaHOBOIO BepxoBuoro Cyay Ykpainu «IIpo cymoBy excriepTusy
B KpUMIHAJIBHUX 1 TUBUIbHUX cripaBax» Bix 30 TpaBusa 1997 p. Ne § (i3 3miHamu Bif
25 tpaBHs 1998 p. Ne 15) mepenbaueno: «Cymam ciiji Matd Ha yBasi, IO
BU3HAYCHHS CIIOCO0Y MPOBEACHHS €KCIIEPTU3U € KOMIIETEHIIIEI0 EKCIIEPTay.

[Ipu BupimieHH1 0JHAKOBUX MUTaHb MK €KCIIEPTaMU-TOBAPO3HABIISIMU 1HO/I1
BUHUKAIOTh PO30DKHOCTI Yy BHCHOBKAX YHACHIOK 3aCTOCYBaHHS PI3HHUX
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METOJUYHUX TPUHUOMIB 3 PI3HUX METOAWK 1 HAABHUX BUXIJIHMX JaHuX. J[ms
YCYHEHHs 3a3HA4€HUX PO301KHOCTEW, BUHUKJIA HEOOXITHICTh Yy HAMUCaHHI ITi€T
CTaTTI, Y SKI} HABEJIEHO MOCUJIAHHS Ha HOPMATUBHY 0a3y, 1110 CTOCYETHCS €JUHOTO
peecTpy METOIUK 1 (haxoBOi JTiTepaTypH.

BinnosigHo g0 Hakazy MiHicTepcTBa focTuilii Ykpaiau Bix 2 »xoBTHS 2008
p. Ne 1666/5 3arBepmxeno I[lopsimok BeneHHs Peectpy MeTOAMK NpOBEICHHS
cynoBux exkcreptus (gani — [lopsamnok), sikuit BU3Hauae npoueaypy GopMmyBaHHS Ta
BeJleHHs PeecTpy MeTouK MpoBEeACHHS CYIOBUX ekcriepTu3 (aaii — Peectp).

Peectp — me odimiiiHa enexTpoHHa 0a3a MaHUX, MO0 BEIETHCS 3 METOIO
CTBOpPEHHs 1H(opMaIiiHOro (POHIY PO HASIBHICTH METOJAUK MPOBEIECHHS CYJOBUX
eKCIIEPTU3, Kl aTeCTOBaHI Ta PEKOMEHIOBAHI O BIPOBAJKEHHS B EKCIEPTHY
NpakTUKy BianoBigHO 10 Ilopsiaky aTecTanii Ta nepaBHOiI peecTpaliii METOIUK
IPOBEJCHHS CYIOBHMX €KCIIEPTH3, 3aTBEp/UKEHOro mnocraHoBoro KabiHery
MinictpiB Ykpainu Big 2 aumas 2008 p. Ne 595 (manmi — IlocranoBa Noe 595).
[Hdopmariis, sika MICTUTBCS B PeecTpi, € BIAKPUTOIO AJIA 3aIIUTIB PABOOXOPOHHHUX
OpraHiB, CyAiB Ta 3alHTEPECOBAHUX IOPUAMYHUX 1 (izuuHUX 0cib. Jepxkarenem
Peectpy € MinicTepcTBO 1OCTHIT YKpaiHu, a Oe3nocepeanl QyHKIIT Aep:KaTemns
Peectpy noxkiaaaroTecs Ha YTNpaBiiHHA €KCHEPTHOIO 3a0€3MEUEHHS MPaBOCYIJIs
MiHicTtepcTBa IOCTHUINT YKpaiHH, sIKe 31HCHIOE MOTO BeJACHHS. AIMIHICTPATOPOM
Peectpy € nepkaBHe mnianpueMcTtBo «lHpopmamiiiauii 1neHTp» MiHicTepcTBa
focTuilli  YKpaiHu, 1o 3a0e3neuye TEeXHIYHE Ta TEXHOJIOTIYHE CTBOPEHHS U
CYIIPOBOJDKEHHS MPOTPaMHOTO 3a0e3nedyeHHs PeecTpy, HamaHHS JOCTYIy [0
Peectpy, 3a0e3nedye 30epeKE€HHs Ta 3aXHCT JIaHMX, IO MICTATBCS B HBOMY.
MeTonuka mpoBeNEHHS CyIOBOI EKCHEpTHU3M BKIIOYaeTbca 10 Peectpy 3a
pimienHssM  KoopaunatiitHoi paau 3 mpoOsieM CyJdoBOI  €KCIEepTU3H  MpHU
MinictepcTsi octuiii Ykpainu (mani — Koopaunariiitna pana).

Hepxarento Peectpy HeoOXigHO HaJaTH Taki BIAOMOCTI: KOMIIO PIIICHHS
KoopnuHaniitHoi paay (BUTST); ABa MPUMIPHUKA METOJIUKH y (OpMiI CTHCIIOI
aHOTAIIl1 3MICTY METOJIMKH 13 3a3HaYEHHSM Y pa3l HasBHOCTI (POPMYII, PO3PAXYHKIB
TOIIO a00 BUTATY 31 3BITYy IPO BUKOHAHHS HAayKOBOi poOOTH; KOIIO peleH3ii Ha
3BIT MPO HAyKOBY pOOOTY 3 pPO3pPOOJICHHS METOJUKH; KOIIIO JIOBIAKK IPO
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anmpoOallito METOJIMKH; KO0 PIIICHHS HAyKOBOI pajiy CIeIiali30BaHOi YCTaHOBH
PO PEKOMEHJAII0 /IO BIPOBAIKCHHS METOAWKHA B EKCIIEPTHY TMPAKTUKY;
0OJIIKOBY KapTKy, 3allOBHEHY CIICIiaTi30BaHOK YCTaHOBOIO, IO € PO3POOHUKOM
METOIUKU. JOCTOBIpHICTH BIIOMOCTEW, IO HAJAIOThCS Hepxkarento Peectpy,
3a0e3MeuyIoTh BIAMOBITaJIbHI 0cOOM (BUKOHABITI), SIKI TTOIAIOTH ITI0 1H(OpMAITIFO.

Jlo Peectpy BHOCSTBCS Taki BIIOMOCTI: peeCcTpalliiHui KOJ METOJIUKH; BUJ
(miaBua, pig) ekcnepTtusu abo Talmy3b 3HAHb, Ha3Ba METOAWKW; HaWMEHYBaHHS
CHEIlaTi30BaHOl YCTaHOBM, IO € PO3POOHUKOM METOAUKH; PIK CTBOPEHHS
METOJIMKH; JaTa MPUAHSITTS PIIICHHS MPO JCP)KaBHY PEECTPAIlil0 METOIUKH. Y
pasi, SKIIO METOMKa PO3pO0JIsiIacs 3a y4acTIo IEKIJIbKOX YCTaHOB (PO3pOOHUKIB),
YKa3ylOThCS BC1 PO3POOHUKH METOJMKHM 13 3a3HAYEHHSM IMPOBIAHOI YCTAaHOBHU
(po3pobHUKa).

MiHicTepcTBO IOCTHUIIT YKpaiHH MPOTATOM JeCATH pPoOOYUX IHIB 3 JHS
HAJXO/DKCHHS JOKYMEHTIB Ha JEp)KaBHY peeCTpalilo METOJUKHU IepeBipse
NPaBUWIBHICTG IXHBOIO OMOPMIIEHHS Ta NpHMMae PIIIEHHS II0JI0 BHECEHHS
BiomocTtet 10 Peectpy. Ha mnpumipHuKax METOIMKH POOUTHCA HAMKC
BCTAHOBJICHOTO 3pa3Ka 13 3a3HAyYeHHsSM JaTh 11 Jep>KaBHOI peecTpalii Ta
peecTpaiiifHoro koay 3rifiHO 3 PeectpoM. OIMH NpPUMIPHUK 3aJIMIIAETHCS B
VYrpaBniHHI eKCHEpTHOTO 3abe3nedyeHHs MpaBocyaas MiHICTepCTBa FOCTHINT
VYkpainu, Apyruil HaJICUIAETHCS A0 CHELIaTi30BaHOI YCTAHOBH — PO3POOHHUKA
METO/IUKHU.

VY pa3i HagxoKEHHS 3amuTy BIJl MPAaBOOXOPOHHMX OpraHiB, CyAIB Ta
3alHTEPECOBAHUX IOPUAMYHMX 1 (PI3MYHMX OCI0 HI0J0 peecTpallli BiAMOBIIHOT
MeTomuKu 3 PeecTpy HamaeTrbecs BUTIT 3a (OPMOIO 3TIIHO 3 JIOJAATKOM [0
3ragaHoro Hakaszy. 3 TpaBHs 2011 p. MiHicTepcTBO IOCTHIIT YKpaiHU BIAKPHUIIO
IO0CTynl 10 PeecTpy MeETOAWMK TIPOBENEHHS CYIOBUX ©KCHEPTH3, SKUU
pPO3MIIIye€ThCST HAa HOro calTi 3a aapecoro: http://www.minjust.gov.ua. Peectp
MICTUTh TUIBKM Ti METOJWKH, J€ MaTepial OTPUMaHO aHaJITUYHO, METOJIOM
MONIYKIB 1 cucTeMaTu3aiii iHdopMalii 3 OKpEMUX CY4aCHUX HAYKOBHUX JIKEpEl,
aje ¥ ypaxoBaHO METOJOJIOTIYHUN Ta MPAKTUYHUN JOCBIJ CIEIIATICTIB YCIX
EKCIIEPTHUX YCTAHOB 3 TMPOBEJEHHS OIIHIOBAaHHSA MaifHa, 3aTBEPKEHUX Y
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BCTAHOBJICHOMY MOPSIKY, 30KpeMa po3po0sIeH] HAYKOBISIMU — CIIBpOOITHUKaMU
CEY Ta excniepramu ToproBo-npomucioBux nanat yacis CPCP.

VY naka3zi MinicrepcTBa octuilii Ykpainu «lIpo Baecenns 3MmiH 1o [lopsaky
BeZIeHHS PeecTpy MeTOAMK MPOBEACHHS CYAOBHUX ekcriepTus3» Bin 15 mumas 2009
p. Ne 1274/5 (BignoBigHo 1o [ToctaroBu Ne 595 ta 3 MeTor0 3a0€3NEUCHHS € TMHUX
MIJXOMIB Y 3aCTOCYBaHHI JpKepenl i1HdopMallii I 4Yac MNpOBEACHHS CYJIOBHUX
eKcrepTr3) 3a3HaueHo Ha crymHe: «[lopsin 3 arecToBaHUMH METOAMKAMH TiJ 4yac
MIPOBEJICHHSI CYIOBUX €KCIIEPTU3 TAKOXK BUKOPHCTOBYIOTHCS JiKepelsa iHdopmalii,
SK1 HE MiJIATal0Th arecTaiii 1 € 000B’I3KOBUMHM JIJIsI 3aCTOCYBAaHHS Ha TEPHUTOPIT
VYkpaiHd, 30KpeMa: HOPMATHBHO-TIPABOBI aKTH Ta HOPMATHBHI JOKYMEHTHU
(MbKHApOAHI, HAIlOHAIBHI Ta rajdy3eBl CTaHIAPTH, TEXHIYHI yMOBH, IpaBuJa,
HOPMH, MOJIOKEHHS, IHCTPYKIIii, pEKOMEHallli, IepPeIiKu, HACTAHOBYI JOKYMEHTH
JlepKCToKUBCTaHIAPTY YKpaiHU), a TaKOXK YMHHI PECIyOJIKaHCHKI CTaHIapTH
koiuiHboi YPCP Ta nepkaBH1 kiiacudikatopu, raqy3eBi CTaHAAPTH Ta TEXHIYHI
ymoBH KOoyMIHb0ro CPCP tomo.

Y pa3l morpebu mig Yac TPOBENEHHS EKCHEPTU3U TaKOXK MOXKYTh
BUKOPHCTOBYBAaTUCh HAyKOBO-TEXHIYHA Ta JOBIJKOBA JIITepaTypa, MEpeliK sKOi
3aTBEPIKY€EThCSI HAaKa3oM MIHICTEpCTBA IOCTULII YKpaiHM Ta HE € BHUUEPIHUM,
iH(dopmariiiHi 6a3u maHuX 3 Mepexi [HTepHeT, a TaKoX MPOTpaMHI MPOIYKTH,
PEKOMEHJIOBaH1 JJii BHUKOPUCTAHHA B €KCHEPTHIM MpakTHUIl  PIIICHHSAM
KoopnuHariiftHoi paau 3 mpoOeM CyA0BOi eKCIepTHu3u mpu MiHICTEPCTBI FOCTHIIIT
Ykpainny .

BianosinHo 1o Hakazy MiHictepcTBa ocTuilii Ykpainu «lIpo 3aTBepakeHHs
MIEPEITiKIB PEKOMEHJOBAHOI HAYyKOBO-TEXHIYHOI Ta JIOBIJIKOBOI JITEpaTypH, IO
BUKOPUCTOBYETHCS MiJ Yac MPOBEACHHS Cyn0oBUX ekcriepTus» Bil 30 munusa 2010
p. No 1722/5 3arBepmkeHO mepenik JiTepaTypd, CGOPMOBAHHMM Ha TiJACTaBl
y3araJbHEHHS Ta CUCTEMAaTH3aIlll IaHuX, SKUW PO3MIIIEHO Ha caifTi MiHicTepcTBa
roctullli Ykpainu [2.¢.2047].

Peectp MeTouK 1 3aTBEpKEHUI TEpETiK HAYKOBO-TEXHIYHOI Ta JOBIIKOBOI
JITEpaTypH, 0 BUKOPUCTOBYETHCA 1] Yac MPOBEJACHHS CYJOBUX €KCIEPTHU3, Ha
naHuit yac popmyroTh iHGopmaliiauii Goua npu MiHICTEpCTBI FOCTHUIIT YKpaiHu.

81



3AXHUCT IPAB I CBOBOJI TPOMAJISIH Y CBITJII BAMOI' KOHCTUTYIIII YKPATHA

HasiBHicTh Takoro iH@opmariiiinoro (oHIy copusie IEHTPaTi30BaHOMY OOJIIKY
(peecTparii), knacudikarii Ta 30epiraHHI0O HE TUIBKH BaXXJIUBOI 1H(OpMAIll mpo
METOJMKH EKCIIEPTHOTO AOCHI/DKEHHS, a ¥ chelialbHy JiTeparypy, IporpamHi
OPOAYKTH, IO PEKOMEHAOBaHI JJs BHUKOPUCTAHHS B EKCIEPTHIM MpakTHIl
pimennsam Koopaunariitnoi pagu. ChopmoBanuii indopmaniitnuii pouz € 6aHkoM
JAHUX JJIsi HaloBHEHHA PeecTpy, siIKMii y CBOIO 4epry CHpHsi€ MMiABUIICHHIO
e(EeKTHBHOCTI €KCIIEPTHOTO JTOCIIKEHHS, 00’ €KTUBI3aIlil OIlIHIOBAHHS BUCHOBKIB,
3HMKEHHIO pU3HUKY BUKOPUCTAHHS €KCIIepTaMu CyMHIBHOI 1H(GopMaIrii.

Ha ¢opmyBaHHSI eKcliepTHHX METOJIUK O€3MOCepeHhO BILTUBAE CYIOBO-
Ciliya MpakTUKa IIOJAO0 IOCTIIKEHb PEUYOBUX JO0Ka3iB y crpaBi. HoBi 00’ekTu
EKCIIEPTHUX  JOCHIJKEHb, [0 TPAIUISIOTBCS Ha TPAKTHUIl, MOTPEOYIOThH
pO3pOOTIEHHST HOBUX METOIMK 1 BIAOCKOHAJCHHA icHyrouux. Lleit HampsiMox y
rajgysi Cy/ZI0BOi €KCHEpPTU3U BU3HAYAEThCSA B OCHOBHOMY pe3yJibTaTaMH HayKOBO-
JOCTIAHULBKOT pOOOTH, IO TPOBOJUTHCS B HAYKOBO-JIOCIIJHUX YCTaHOBaX
CYJIOBUX eKcIiepTu3 MiHICTepCTBa IOCTHILIIT YKpaiHu.

TakumM 4YWMHOM, METOIWKH, IO ICHYIOTh Ha IIeM dYac, 3a0e3NeuyroTh
OTpUMaHHA 1H(pOpMaLii 111 BUPIIEHHS OUIBIIOCTI 3aBIaHb CYJ0BO-TOBAPO3HABUOT
excrieptusu. [Ipote cydyacHuil piBeHb PO3BUTKY PUHKOBUX €KOHOMIYHUX B1JIHOCUH
MDK KpaiHaMU CBITY, 3MIHEHHS MOJITUYHOI OpPIEHTAIll] ¥ COIIaTbHOTO PIBHS KpaiH
JI03BOJISIIOTHh MIPOTHO3YBAaTH BUHUKHEHHSI HOBUX aKTyaJlbHUX MPOOJIEM y CyJIOBOMY
TOBAapO3HABCTBI Ta IMepeAdadaoTh HEOOXIAHICTH Y TMPOBEACHHI HAYKOBO-
JOCTIAHUX POOIT 3 METOK CTBOPEHHS HOBUX METOAMK. Y Cl METOAUYHI MaTepiaiu,
PEKOMEHIOBaH1 CYJOBUMHU €KCIIEpTaMU-TOBAPO3HABLSMHM yCTaHOB MiHiCTepCTBa
I0CTUINT YKpaiHU JI0 3aHECEHHS B PEECTpP, BIAMOBIAAIOTH BUMOTAM 4acy, a came
3akony Ykpainu «lIpo ominky MaiiHa, MaifHOBUX MpaB Ta Npo¢eciiHy OI[IHOYHY
nisbHICTE B Ykpaini» Big 12 gumas 2001 p. Ne 2568-I1I, me 06’exramm
rOCIIOJApIOBaHHsA B MaTepiaibHIN (GopMi € MaifHO, SKe MiJJIsTrae OIIHIOBAHHIO.
3arajibHI BUMOTH, TIOPSIIOK, TMPUHIMIMN, METOAWYHI MIAXOAW W METOIau
OIlIHIOBaHHsI, 0a3a OIIHIOBAaHHS Ta BUJM BapTOCTI BIMOBINAIOTH pErIaMEHTaM
HamionanpHoro crangapty Ne 1, 3arBepmkeHoro noctaHoBoto Kabinery MiHicTpiB
VYkpainu Big 10 Bepec. 2003 p. Ne 1440 [1.¢,1995].
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Arecraniss Ta JepKaBHa PEECTpallisi METOJIMK TPOBEJECHHS CYIOBUX
EKCIIePTHU3, NEePKABHUW KOHTPOJb 3a 3aCTOCYBAaHHSM CYJOBUMHU €KCIEPTAMH, IO
3MIMCHIOIOTh CYJIOBO-€KCHEPTHY JISUTBHICTh Yy  CHEIlalli30BaHUX Jep KaBHHUX
ycTaHoBax ab0 HEe € TpalliBHUKAaMU BKa3aHUX YCTaHOB, €JUHHUX arpoOOBaHUX
HAYKOIO 1 MPAaKTUKOIO METOAMK, O€3yMOBHO, I03BOJIATH BUCOKOSIKICHO BUPIIIYBaTH
CKJIQJH1 3aBJIaHHS 3 BUKOPUCTAHHIM CIEIIaJbHUX 3HAHb y CYJOUYMHCTBI, a TAaKOXK
COPUATAMYTh BH3HAYEHIM 3aKOHOJABCTBOM TOJIOBHIN METi CyAO0BO-EKCIEPTHOT
JTISJIBHOCTI  —  3a0€3IMEUEHHI0 MpaBOCYIAs B  YKpaiHH  KBali(piKOBAHOIO
EKCIIEPTU3010, OPIEHTOBAHOIO Ha MAaKCUMAaJIbHE BUKOPUCTAHHS JOCSITHEHb HAYKU W
TexHikd. KpiMm Toro, Ha maHuii yac Ha CTajii TOCYIOBOIO CHIACTBA, MPU PO3TIISAIL
CIpaB y CyJdax, KOJU OIIHIOIOTHCA PE3yJbTaTh EKCIEPTHOTO JOCIIKEHHS,
HAsBHICTH BIJIMOBIIHOTO PEECTPY METOAMK, IMEPEIIKy JITepaTypud HacThb 3MOTY
BCEOIYHO MPOAHANI3yBaTH MPABUIBHICTH OOPaHHS €KCIEPTOM ONTUMAIIbHOT CXEMHU
JOCITIJIKEHHS Ta 00’ €KTUBHICTH BUCHOBKIB.

Sx 3a3HaueHo Ha caiti MiHicTepcTBa OCTHLIi YKpainu, Peectp €
OoQiIIIHOK EIEKTPOHHOI 0a3010 JaHMX IIOJ0 aTeCTOBaHMX B YKpaiHli Ta
PEKOMEHIOBAaHUX 10 BIPOBAKECHHS B €KCIIEPTHY MPAKTUKY METOAMK IMPOBEICHHS
cynoBux ekcrneptu3. Ilg iHdopmalisi € HEOoOXiIHOK HE TIIBKH B PpoOOTI
MPAaBOOXOPOHHUX OpPraHiB 1 Cy/AiB, BOHa TaKOXX KOPUCHA I 3aIliKaBICHUX
IOpPUIUYHKUX OCi0 Ta mepeciuHux rpomMajsH. Joctyn no Peectpy € Ge3ominaTHUM i
BIIKPUTUM IiJI0JI000BO. 3 HHOTO MOJYKHA TaKOX OTPUMATH BUTAT IMOJ0 BHIY M
HAa3BU CKCIIEPTU3H, EKCTIEPTHOT YCTAHOBH, SIKa pO3po0OmiIa IEBHY METOIUKY, TOIIIO.

TakuM 4YWMHOM, pO3’SICHEHHs, HaBEJIEHI B CTaTTI MIOAO0 C(POPMOBAHOTO
PEECTPY METOJNMK 1 TepemiKy JITepaTypu COPUATUMYTh CTaHAapTU3aIli Ta
yHi(ikamii Tporecy JIOCTI[PKEHHS 3 OI[IHIOBAaHHS pPyXOMOro MaiHa TMpu
MIPOBENICHHI CYJIOBO-TOBAPO3HABUUX CKCIIEPTH3.

Cnucok eukopucmanux osxcepen:
1. Hamionaneuuii cranmapT Ne 1. 3arayibHi 3acajay OIIHKA MaifHa 1 MAHOBHX TIPaB : TOCTaHOBA
Kab6inery MinictpiB Ykpainu Bix 10 Bepec. 2003 p. Ne 1440 // Oc¢iu. BicH. Ykpainu. — 2003. —
Ne 37. — Cr. 1995.
2. Tpo BHecenns 3MiH A0 [lopsaky BenenHs PeecTpy MeToaMK MPOBEACHHS CY/I0BUX €KCIIEPTH3
: Haka3 MinicTepcTBa rocTuilli Ykpainu Big 15 mum. 2009 p. Ne 1274/5 // Odin. BicH. Ykpainu.
—2009. — Ne 58. — Cr. 2047.
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HaykoBo-MeTOAMYHMX PEKOMEHIAIIIH 3 MUTaHb MiATOTOBKY Ta PU3HAYCHHS CYJIOBUX EKCIIEPTHU3
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H.C.Kucnyxa, 3113-52/15¢

Inemumym npaeéa ma cycninbHux i0OHOCUH
VYuieepcumemy « Yxpaina», m. Kuis,

HAYKOBULL KEPIBHUK. OOKMOP 10OPUOUUHUX HAYK,
npoghecop Mypawun O.1".

CYYACHE PO3YMIHHS ITPOBJIEM TEXHIKO-
KPUMIHAJIICTUYHUX 3ACOBIB 3bUPAHHA CJIIAIB 3AITAXY
JIOJUHU: TOKTPUHAJBHUM IIIXII

HasBhicTe rOCTpuX mpobiieM y cdepl pPO3KPUTTS, poO3CHiayBaHHA ¢
3ano0iraHHsl 3JI0YMHHUM JISIHHSAM TMOPOJIKYE HEOOXIJHICTh CYTTEBO IMOCHUIIUTH
poboTy MO0 aHajmizy Ta PO3pPOOJICHHS TEOpeTHYHOi Oasum OopoThOu 31
3JIOYMHHICTIO. Y IOCKOHAJICHHS HAasSBHOTO apceHaly 3aco0iB BUSBICHHS, (ikcarli
Ta JOCIIKEHHSI MaTepialbHUX JKEPEN JOKa30BOi 1H(opMallli € mepruoyeproBuM
3aBJIaHHAM YyCi€l MPaBOOXOPOHHOI CUCTEMH HAIIIO1 Jep>KaBU, 0COOIUBO B yMOBaX il
pedopMyBaHHsI.

VY cydacHiil KpUMIHATICTHIII 1T IOHATTSAM CIIIy TPUAHITO PO3TIISAIATH CI1TH -
MIKpPOYaCTUHKHU, CIIAU-PEYOBUHU, CIIIM TE€HETUYHOTO KOAY JIOJWHHU, 3BYKOBI
CJIJY Ta 3amaxoBi ciiau [5, c. 59].

3anax - 1e oj{Ha 13 BJIACTUBOCTEN MaTepiaibHOTO 00'ekTa (a00 peyOBHH, SIKI Ha
HbOMY 3HaXOJAThCA), sIKa CIPUIMAETHCS JIOAMHOIO a00 TBApUHOKO Yepe3 HIOX [3,
c. 354], a ciinu 3anaxy - e 6e3(popmMHe MaTepiaabHE YTBOPEHHS, 110 NepedyBae B
razonoAioHomy crani[4,c. 178].

VY cBor uepry, Hayka, sika JOCIIIKY€E CIIOCOOM KOHCEpBallii Ta MOJAIbIIOro
BUKOPHWCTAHHS 3aMaxiB, Ma€ Ha3By «KPUMIHAIICTHYHA OJ0POJIOTIS.

[TpobneMu KpUMIHATICTHYHOT OJOPOJIOTII HAYKOBII PO3MIISIAANN MOCTIHHO, 3
MOMEHTY CTBOPEHHS IIi€i HAayKHW, YaCTHHA 3 HHUX BHpINTyBaJacs B HAYKOBUX
pobOoTax GaraThoX BITYM3HSHHX 1 3apyOiKHHX BUYeHHX-OpucTiB B.B.be3pykosa,
A.L.LBinGepra, M.I".Maiioposa, P.M.Togoposs M.B.Canrescrkoro, B.I.Illnkanosa,
A.K.KaBanepuca, K.T.CynimoBa, B.I.CtapoBoiiToBa, 0O.0.I'poireHkoBa,
M.B.Kicina, II.Jl.binenuyka, O.A.Kupuuenka, ['.B.Demopoma, I'.O.I'Baxapis,
[TapenMenu1, 1.O.Burnanek, B.I.KpyroBa, Aumica Illoon, O.O.I'pomienkosa,
B.JI.ApcenneBa, P.C.benkina, Al'.lI'pamoBuua, B.B.I'punienxo, B.Jlepna,
B.A. Hopoxosa, E.Il.3inkeBuua, €.Il.Imenko, A.H.Kombera, A.l.LKoctposa,
LI1.Kpunosa, M.A.Jlymeukina, I'.MinskoBchkoro, B.C.Mutpuues, T.d.Moiceesa,
A.b.O01a1H Ta 1HI1I.

Taxk O.O.I'pomenkoBa, y cBoii jgucepramii Ha TeMmy «Bukopucranus
3aImaxoBUX CIIIIB JIOAUHU B po3ciigyBaHHi 3mounHiBy (2000 p.) 3ampomnonyBana
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BHU3HAYATH 3alaxoBl CIIAM SK Maxydl PEeUYOBUHU 3 MpEAMETa-3alaxoHOoCls, SKI
11eHTUIKYIOTh 00'€KT 1 KOAYIOThCS OJIb(PAKTPOHHOIO PEYOBUHOKO  CIIIJY;
3aMpoNoOHyBajla HOBY Kiacu(ikallilo 3amaxoBUX CHIAIB (3aJIeKHO BIJ JpKepesa
(o0'ekTa) CHIJIOYyTBOPEHHS, MEXaHI3My YTBOPEHHS CIiay, 4Yacy 30epekeHHS,
CTYIICHSI BUPAXKEHOCT1); chopMyiroBajia 3arajibHi METOIU BUSIBICHHS 3alaxOBUX
CIIIIIB

T.d.MoiceeBa y cBoili aucepTallii Ha 3700yTTs HayKOBOTO CTENEHS JTOKTOpa
IOPUIMYHUX HAyK MiJ Ha3BOIO «MeTo 00Tl KOMIUIEKCHOTO KPUMIHAIICTUIHOTO
JOCTIPKEHHSI TOTOXXUPOBUX ciifiB Jroauam» (2002 p.) oxpecnuia TEOpETHUHI
OCHOBH OJOPOJIOTIT SIK TOCHIIKCHHSI PEUOBHUHH MOTOXHUPOBUX CIIIIIB O10JOTIYHUM
METOJIOM.

OpHi€ro 13 AMCKYCIMHUX MPOOJIEM OJOpOJIOTIi Ha Cy4YaCHOMY €Talll PO3BUTKY
ySBICHb MPO 1[I0 Taly3b KPUMIHAJICTUYHOI TEXHIKM BCE K 3aJIMIIAETHCA
BU3HAYCHHS 11 MOHATTS, 00'€KTa Ta mpeaMeTra AochipkeHHs. [1o3uIlii HayKOoBIIB 3
[[bOTO MTUTAHHS PI3HATHCS ¥ HE TIOXOATh A0 €MHOTO PO3YMIHHA U JI0CI.

Buxopasuu 3 aHanizy HU3KM HAYKOBHX JDKEpENl YUYEHUX-KPUMIHAJICTIB, MOXKHA
3pOOUTH BUCHOBOK, IO MOHSTTS «OJOPOJIOTIS» € OUTBII IIMPIIUM 33 3MICTOM 1
TOYHIIIE BIAMOBIAAE cCrenupIYHUM KPUMIHATICTHYHUM OCOOJIMBOCTSAM 32
CEMAHTUKOIO [IJI1 I[OTO BHUJY TMPABOBIIHOCHH, HAa BIAMIHY BIJ TOHSTTS
«0nb(paKTPOHIKa», KA OXOIUIIOE YaCTUHY JOCIIKYBAHOI raigy3l KpUMIHATICTHKU
W OKpeclloe JHIe TUTaHHS BUSIBJICHHS Ta aHajidy) 3amaxiB TEXHIYHUMU
3acobamu.

3 yacy HaOyTTs HAIIOIO JAEP>KaBOIO0 HE3AJICKHOCTI OJTHUM 13 TIEpIINX B YKpaiHi
I'PYHTOBHUX HAayKOBHX JIOCHIIKEHb 13 MOPYIIEHOI NpobiemMu Oyia aucepTaliiiHa
poboTa Ha 3100yTTsI HAYKOBOTO CTyIeEHs JoKTopa ropuauyHux Hayk B.JI. bacas
mig  Ha3Bowo  «OCHOBM  KpHUMIHAJIICTUYHOI og:[opomrn» (2003  p.).
[IpoananizyBaBIIM If0 MPaIl0, MOXKHA JIMTH BUCHOBKY', 110 aBTOP OKPECIIHB
YOTUPHU KOMIUIEKCH TpoOiemM ojoposorii 1) mpoOiemMu BU3HAUCHHS MpeaMmeTa i
MICLISI OJOPOJIOTii B CHUCTEMI KPUMIHAIICTHKK Ta IHIIMX HAYKOBHX 3HaHb; 2)
mpoOIeMu MPOIECyabHOI perjamMeHTallli podoTH 31 ciijjaMu 1 3pa3kaMu 3amnaxy
moIuHY; 3) TpoOIeMH BIIOCKOHAJICHHS METOJUKH ITIITOTOBKHA MaTepiajiB 1 coOak-
JIETEKTOPIB  JUIsi TIPOBEICHHS OJIOPOJIOTIYHOI  eKkcriepTusu; 4) mpodiieMu
BJIOCKOHQJICHHSI METOJIMKH KOMICITHOTO €KCIEepPTHOro i 1HIIOro jJabopaTopHOTO
0JIOPOJIOTTYHOTO J0CIiKeHHS [13].

SKII0 TOBOPUTH MPO TMOAANBIINNA PO3BUTOK YSABIECHb MPO MPEIMET HAIIOTO
JOCIIIJIKEHHSI W BHpILIEHHA MPOOJeM OAO0pPOJIOTii, MOTPIOHO BIAMITUTH POOOTY
B.O. I'yk Ha Temy: «3aKOHOMIPHOCT1, OCOOJIUBOCTI 1 €()eKTUBHICTh BUKOPUCTAHHS
3aMmaxoBUX OlOAETEKTOPIB B KPUMIHAIICTUYHUX, OMNEPATUBHO-PO3LIYKOBUX 1
KpUMIHAJBHO-TIpOLIECYalibHUX  Iisix» (2005  p.) [14]. s  poOorta
XapaKTEePU3y€EThCSI KOMIUIEKCOM JIOCTIPKeHb MPaBOBUX, OpraHi3alliiHuxX 1
TaKTHYHUX MPOOJeM BUKOPHUCTaHHS O10J€TEKTOpa Yy BHSBIEHHI, 3amoOiraHHi,
PO3KPUTTI ¥ po3ciigyBaHHI 37104MHIB. [Ipy 1IbOMYy TiJ TOHATTSAM «3alaxoBUMN
0107eTeKTOp» pPO3yMieThCsl Oyab-fKa 1CTOTa, $KAa Ma€ pO3BUHYTHH HIOX
(MaKpoCMaTHKM), IO BUKOPUCTOBYETHCS B IHTEPECAX PO3KPUTTS M PO3CIIAyBaHHS
37I0YMHIB, TOOTO Y KPUMIHATICTUYHUX, OMEPATUBHO-PO3UIYKOBUX 1 KPUMIHAIBHO -
npolecyalbHUX HUISAX.
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Oxpemuii maact npoOJIeMHUX MTUTaHb PO3MIIIHYTO B poOoTi B.I. CtapoBoiiToBa
Ha TeMy «MeTooyoriyHl 1 mpoliecyajabHl acheKTH iAeHTU(IKamii JOJUHA 3
BUKOPHUCTAaHHAM HIOXY co0Oak-aeTekTopiB»y (2005 p.), y sKiii aBTOp JOXOIUTH
BHCHOBKY, 110 0a30Bi1 NMPUHIMIN KPUMIHAJTICTUYHOI OJIOPOJIOTIi HE BiJNMOBIIAIOTH
BUMOTaM TPAKTUKHU JOCITIDKCHHS 3allaXxOBUX CIIAIB JIOJAWHU B KPUMIHAIICTHIN T
CyJIOBifl eKCHepTu3i Ta TOTPeOYIOTh IEPEOCMHUCIICHHS Y CBITJIl OCTaHHIX
TOCSITHEHD EKCIIePUMEHTAIBHOT O10orii [15].

Ha »anp, OCTaHHIM 9acOM CIIOCTEPITa€ThCs CYTTEBE 3MEHIIICHHS 1HTEPECY 10
pO3p0o0IIeHHS i BUPIIEHHS MPOoOJieM OJ0POJIOTii, 0 3yMOBIIIOE MOTPEOy B TaKHX
nociimpkeHHsax [16.17].

[IpakTuka 3ac13iz:qye e(deKTUBHICTb BUKOPHCTAHHS OJIOPOJIOTIi TijJ Yac
PO3KPUTTS, pO3CiiayBaHHS Ta 3amoOiraHHs 3J0YWHAM, a TOMY BJIOCKOHAJICHHS
METOMIB 1 CHOCOOIB TIPOBEACHHS BIAMOBIAHUX EKCHEPTHUX JOCHIHKCHB 1
BUKOPUCTAHMUN 3amaxoOBHX CIIJIB y Tpolleci JJdOKa3yBaHHA MarOTh HeaOusKe
3HAQYEHHS JJIs1 TPAaBOOXOPOHHOI CUCTEMH HAILIOI IEPHKABH 3araioOM.

[ToTpiOHO Bi3HAYMTH, 110 OJOPOJIOTIS € JOCUTHh «MOJOJOIO» Taly3310 HAYKH
KPUMIHAJIICTUKH, a TOMY 3acIyrOBy€ Ha OUIbII MUJIBHY YBary HayKOBIIIB Ta
MpaKTUKIB. Xo4a ¥ HasBHA HHU3KA TPYHTOBHUX HAYKOBHX MOHOTpadiuHUX
JOCIIJIKEHb MPOOJIEM OJ0pOJIOrii, MPOTE IIMX HaNpalfoBaHb HEJAOCTATHHO, 00
MOBHOIO MIPOI0 pO3KpUTH ©0a30BI NPUHIUIM Ta MOHATTSA, OKPECIUTH YCIO
CYKYIHICTh MPOOJIEM 1 HaMpaIlOBATH IUISAXHU iX BUPIIICHHS.

Bunukae Taxxnorpeba Ha MiJICTaBl y3arajdbHEHHS 3apyOIKHOI Ta IMEBHOI
BITUM3HSIHOI OJOPOJIOTIYHOI TPAKTHKH, BIANOBIIHHUX JIITEPATypHUX JIKEpEI,
pO3pOOUTH HAYKOBI OCHOBHM 1 HM3KY TMPUKIAAHUX TMUTAHb YaCTKOBOIO
OJIOPOJIOTIYHOTO BUEHHS 3 MPOO0JIEM BUKOPUCTAHHSA OJOPOJIOTIYHOI 1H(OpMalli y
KpPUMIHAJIBLHOMY CYJOUYMHCTBI, PO3B'SI3aHHS HU3KH IMOB'SI3aHUX 3 IIUM MUTaHb 100
3a0€3MeUYCHHs] TPABOOXOPOHIIIB HOBITHIM €(QEKTUBHUM 1 MEPCHEKTUBHUM
JOKEpENIOM  JIOKa30BO1 Ta OpieHTOBHOI iH(opMalii B mporect OopoThOHM 31
3JI0YMHAMH.
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TAHICTh, HEJOTOPKAHICTh 1 O€3leKa BU3HAIOTLCA B HAIli Jep)kaBl HaWBUIIOIO
COLIIaTbHOIO LIHHICTIO.OAHIEI0 3 MPaBOBUX (OPM AISUTBHOCTI OPraHiB OCTHIII y
3a0e3IeueHH1 peaizallii 1epKaBHOI MPaBOBOI MOJIITUKUA Ta HEBiJ €éMHUM 3aco00M
3aXMCTy TpaB 1 CBOOOI JIFOJAWHHM € 3IHCHEHHS TIPABOBOI €KCIIEPTU3U Ta JICPKABHOT
peecTpallii HOPMAaTHUBHO-TIPAaBOBUX AaKTIiB MIHICTEPCTB Ta IHIIMX OpraHiB
BUKOHABYOI BJIaJIM, Kl 3a4iMaloTh MpaBa, CBOOOAM ¥ 3aKOHHI IHTEpECH TPOMAISTH
a00 MarTh MDKBIJOMYMNA XapakTep, SKy 3alpPOBAHPKEHO BIAMOBIAHO 10 YKazy
[Ipesunenta VYkpainun Binm 3 koBTHA 1992 poky Ne 493 «llpo npepxkaBHy
peecTpallitoc HOPMATHBHO-IIPABOBHUX aKTIB MIHICTEPCTB Ta IHIIMX OpraHiB
BUKOHABYOI Biagin» 3 1 ciunsg 1993 poky.

AHani3 BIAMOB Y JEpKaBHIM peecTpallii CBITYUTh NP0 TE, 10 OCHOBOIO
MIJICTABOI0 BIJIMOB € HEBIAMOBIIHICTh akTa KoHCTUTyIi Ta 3akoHaM YKpaiHu,
IHIIUM ~ aKTaM 3aKOHOJaBCTBa, KOHBEHINI Mpo 3axuUCT TpaB JIOAUHU 1
OCHOBOIOJIOKHUX cB0OOA 1950 poky 1 mpoTokojaM 10 Hei, MIXKHApOJIHHUM
JIOTOBOpaM YKpaiHu, 3roJy Ha 0OOB’S3KOBICTh KMX HagaHO BepxoBHoro Panoro
VYkpainu, Ta acquis communautaire; BHUJAHHS MHOro 3 TOPYIICHHSIM BHUMOT
3aKOHOJIaBCTBa a00 0Oe3 ypaxyBaHHS MPaKTHKH E€BpPOMEHCHKOTO CyAy 3 TIpaB
JIOWHU, 30KpeMa akT: TMOPYIIye Yh OOMEXYye BCTAHOBJICHI 3aKOHOM TIpaBa,
cB0OO/ M I 3aKOHHI IHTEPECH IPOMAJISH, MIANPUEMCTB, YCTAHOB Ta OpraHizaiiii abo
MOKJIaIa€ HA HUX HE MepeadadeHi 3aKOHOaBCTBOM O0OB’SI3KH; BUXOIUTH 33 MEXI
KOMIIETEHIIIi Oprany, mo ioro Buaas [1].

[IpaBoBa ekcnepTr3a MOXe OyTH: a) BHYTPILIHS i 30BHILIHSA ; 0) 3arajibHa i
crieliajibHa; B) OJHOOCO0OBa ¥ TpyroBa (3ajJ€KHO BiJl KIJTBKOCTI €KCIEPTiB); T)
NEepBUHHA, TTOBTOPHA, TOJATKOBA, KOHTPOJbHA ; T') 000B'I3K0Ba i TOOPOBIIHHA ; 1)
odiuiiiHa i HeodililHA.

[ToBHOBaXKEHHS 11010 3/IIHCHEHHS BHYTPIIITHLOT TIPABOBOT €KCIIEPTU3U aKTIB,
3a3BUYal, 3aKPIIUIIOITHCS 32 BIAMOBIAHUMU CTPYKTYPHUMH MiAPO3ITIaMU
amapaTy MICIeBOi pajaud Ta 11 BHUKOHABYOTO KOMITETY a00 3a BHKOHABUUMH
opraHamMu MicCIeBUX paja (FOPUAMYHUM JETapTaMEHTOM, YIPABIIHHSIM, BIIILIOM)
a00 OKpEeMOI0 TOCaJ0BOK 0C00010. Y pa3l HEOOXITHOCTI MOXYTh 3alydaTHCs
¢daxiBIi 3 I1HIIMX YCTaHOB (HAyKOBUX, HaBYAJIBHUX TOIIO), SKI TMPOBOJATH
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30BHIIIHIO €KCIIEPTH3Y [2].

3aBHaHHSAMU TPABOBOI E€KCIIEPTU3M K MPABUIIO, €: a) TTOBHE W 00'€KTUBHE
JOCIIIJIKEHHSI TIATOTOBJICHOTO TMPOEKTY, BUXOJAYU 3 MPUHIUINY TOE€THAHHS
MICIIEBUX, 3arajJbHOCYCIUIBHUX Ta 3arajbHOJEP)KaBHUX I1HTEPECiB, OCHOBHUX
3acag TOOYJOBH TIPaBOBOi cHUCTeMH; O) BU3HAUCHHS CTYINEHS BiJITOBITHOCTI
MPaBOBUX MPHUIHUCIB O0'€KTUBHUM Ta CyO'€KTUBHUM  3aKOHOMIPHOCTSIM,
IpUTaMaHHUM CYCIUJIBHUM BIJHOCHHAM, 110 CTAHOBISTH MPEIMET PEryIrOBaHHS
JTAHOTO HOPMAaTHBHO- NIPABOBOr0 aKTa; B) ypaXyBaHHS MOMEPEIHbOI Ta MOTOYHOI
MPAKTUKH HOPMATUBHOTO PETYJIIOBAHHS JTaHOT a00 aHAIOTIYHOI ChepH CYCIUTBHUX
BIJIHOCMH B VYKpaiHI Ta 3a KOPJAOHOM; TI) MaKCHUMaJlbHE 3aJlydeHHS Ta
BUKOPUCTAHHA B €KCIEPTHOMY JOCHIDKEHHI HasBHOI HayKoBoOi iHdopmaIii,
CTATUCTUYHHX Ta IHIIMX MJAaHWUX, JOKJIagHE OOIPYHTYBaHHS TIOJIOKEHB, IO
HaBoaAThCs [3].

3a pe3ysbTaTaMu IPaBOBO1 €KCIIEPTU3H CKIIAIA€ThCS €KCIIEPTHUN BUCHOBOK,
KWW MOBUHEH MICTUTH TaKl BIJIOMOCTI : a) BIAMOBIIHICTh MpPEAMETa MPaBOBOIO
pEryJIIOBaHHS KOMIIETEHII BiJAMOBIAHOTO OpraHy, MOCaJoBOi 0COOM MICIIEBOTO
CaMOBPSITyBaHHs; 0) BIJMOBIIHICTb 3MICTY MPOEKTY HOPMATUBHO-IIPABOBOr0 aKTa
BUMOTaM YMHHOTO 3aKOHOJIAaBCTBAa YKpaiHU ; B) BIAMOBIAHICTh ()OPMHU 1 TEKCTY
MIPOEKTY MPABOBOTO aKTa MpPaBUJIAM HOPMOIPOCKTYBAIBHOI TEXHIKH; T') BIIOMOCTI
PO HAABHICTh KOPYIMIIIOT€HHUX (AKTOPIB Ta PEKOMEHAAIll CTOCOBHO iX
YCYHEHHS; I) MPOMO3MIIi LI0J0 NPUBEIEHHS MNPOEKTY HOPMATHUBHO-IPABOBOTO
aKTa J10 BIAMOBIIHOCTI 3 YUHHUM 3aKOHOJABCTBOM YKpaiHH (y pa3l HEOOX1IHOCTI)
[4]. I3 BcrymoMm B airo 3akony Ykpainu «IIpo 3acagu 3amobiranHst Ta mpoOTHIIT
kopymiii» 1 ciuas 2009 p. B Hamiiii nepxkaBi Oyze 3ampoOBaKEHO 3I1HMCHEHHS
AHTUKOPYILIMHOI ~ €KCHEPTH3UW  MPOEKTIB  HOPMATUBHO-NIPABOBUX  akKTiB. 3
npuitHATTIM 3akoHy Ykpainu «IIpo 3acaam 3amobOiraHHs Ta TMPOTUAIT KOPYIIIIi»
CTBOPEHO 3aKOHOJaB4l MEpeAyMOBH JJi1 3alpOBa/PKEHHS Ta 3I1HCHEHHS
AHTUKOPYIIIMHOT eKcrepTu3u. Tak, BIAMOBIAHO A0 TMOJIOXKEHb YAaCTUHHU MEPIIOi
ctarTi 13 mporo 3akOHy 3 METOIO BHUSBIICHHS Y MPOEKTaX HOPMATUBHO-TIPABOBHUX
aKTIB HOPM, III0 MOXYTh CHPHUSTH BUYMHEHHIO KOPYMIIHHUX MPaBONOPYIICHb,
pO3pO0JIEHHSI PEKOMEH Al CTOCOBHO iX YCYHEHHS CHEIiadbHO YIOBHOBAKEHUMN
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opraH (oco0a) 3 MUTaHb AHTHUKOPYIIIHHOT MOJITUKHA MPOBOJIUTH AHTHUKOPYIIIIHHY
eKCIEPTU3Y NPOEKTIB HOPMAaTUBHO-TIPABOBUX aKTiB [3].

Sk BIIOMO, Ha CHOTOJIHI TAKUM OpraHoM (oco6oro) B YkpaiHi € YpsaoBuii
YIOBHOBAXEHUM 3 TMHUTaHb AHTUKOPYMIINHOI MTOMITUKUA. BigmoBigHo 110
[TomoxkeHHsT TPO HBOTO, 3aTBEpKEHOro mocraHoBoto Kabinetry MiHicTpiB
VYkpainu Bix 24 kBitHA 2009 poky Ne 410, YpsimoBuil ynoBHOBaKeHUIN HaIIJICHUN
MOBHOBAKEHHSIMU MO0 TMPOBEACHHS CHCTEMHOTO aHali3y 3aKOHOJAaBCTBA 3
METOI0 BUSIBIICHHS HOpM, peajizailisl SKUX MOXKE€ MPHU3BECTU J0 KOPYHIIAHUX
IPOSIBIB, 3 MIATOTOBKOIO MPOMO3UII MO0 PO3POOIEHHS MPOEKTIB HOPMATHUBHO-
paBOBUX aKTIB y cdepl 3anoOiraHHs Ta NOPOTUIlI KOpYMIi, MNpPOBEICHHS
AHTUKOPYILIMHOI eKCIEePTHU3U TMPOEKTIB HOPMATHUBHO-TIPABOBUX AaKTIB  Ta
NIArOTOBKA BUCHOBKIB 3a 11 pe3yJibTataMu [4]. OcHOBHUMU 3aBIaHHSAMU
AHTUKOPYIILIMHOI €KCIEPTU3U € aHali3 IMOJO0KEeHb HOPMATHBHO-IIPABOBUX AaKTIB
JUUIS BUBHAYCHHS IOBHOTH Ta CUCTEMHOCTI BPETyJIFOBaHHS BIAHOCHH Y B1ATIOBITHIN
chepi, BHYTPIIIHBOI Y3TOMKEHOCTI, JOCTYMHOCTI JJIi PO3YyMIHHSI, BUSBJICHHS
KOJII31 3aKOHOJABCTBA, a TaKOX HASBHOCTI YM BIJCYTHOCTI TIOJIOKEHb, SKI
COpUAIOTh a00 MOXYTh CHPHITH BYHMHEHHIO KOPYMNIIIHHUX MPaBOMOPYIICHb,
HaJIJaHHSI PEKOMEHJIAIllM MI0JI0 iX YCYHEHHS 3 METOI 3arno0iraHHs BUHUKHEHHIO
HACJIIJIKIB KOPYIIIIHHOTO XapaKTepy.

Crniz 3BepHYTH yBary Ha Te, 1110 HaHOLIbII TUMOBI KOPYHIIOT€HHI YUHHUKHU
Ta MOXIHMBI crmocobn iX ycyHeHHs (HeWTpamizallli) BHU3HAYATUMYThCA ¥
MeTonosorii NpoBeAEHHSI aHTUKOPYMIIIHHOI €KCIEPTU3H MPOEKTIB HOPMATHUBHO-
NpaBOBUX akTiB (mami — mpoekT Metomonorii), sika He3abapom Mae OyTu
3aTBEPIKECHA Y PSIIOM.

Tak, npoexrom MeTronoorii BHU3HAYAETHCS MOHSATTS KOPYMIIOT€HHOIO
YUHHUKA —  3JIaTHICTh ~ HOPMATHUBHO-TIPABOBOi  KOHCTPYKIi  (OKpeMoro
HOPMATUBHOTO MPUITUCY YU 1X CYKYNMHOCTI), CAMOCTIIHO YU y B3a€MOJIIi 3 IHIITUMHU
HOpMaMH CTBOPIOBATH PU3WK BUYMHEHHS KOPYMIIHHUX TpaBonopymieHb. IIlpoektom
Metononorii mepeabadaeTscs, MO MM 4Yac TPOBEACHHS AHTHKOPYMIIAHOT
EKCIEePTU3H 3A1MCHIOBATUMYTHCS BHSIBJICHHS Ta OI[IHKA TAaKUX KOPYMI[IOT€HHUX
YUHHUKIB:
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- HEBUIPABIAHE BCTAHOBJIEHHS YW HAAMIPHE PO3IMIUPEHHS IUCKPEIIHHIX

MMOBHOB&)XEHb OpraHiB MyOJIIYHOI BJIaJIH, CIY>KO0BHX Ta MOCATOBUX OCI0;

- BCTAHOBJICHHS (3aKpIIUICHHsS) HaAMIpPHUX (HEBUIIPABIAaHO 3aBHIICHUX )

BUMOT 710 (G13UYHUX Ta IOPUIUIHUX 0C10, 110 peati3yloTh Cy0’ €KTHUBHI MpaBa

1 IOpUANYHI 000B’A3KHM Y B3a€MO/I1 3 OpraHaMu myOJI19HOT BIIaIu;

- BIJICYTHICTh 200 HEUITKICTh aJIMIHICTPATUBHUX MPOLETYD;
- BIJICYTHICTh UM HEJIOJIIKH KOHKYPCHUX (ayKIIIOHHHX ) MPOIEAYD;
- HEYITKEe BHU3HA4YEHHS (QYHKIIM, 0OOB’S3KiB, MNpaB 1 BIAMOBIIAIBHOCTI,

CITY>KOOBHUX Ta MOCAOBUX 0OCi0.

Kpim Toro, mpoektom MeTo010rii TakoX IependadaroThCsl COCOO0M JIKBiaarii
KOPYIIION€HHUX YWHHHKIB B 3aJI€KHOCTI B iX THILY, MOKE€ UTH MOBa MpO MOBHE
BUKJIFOYEHHSI JUCKPELIMHOTO TOBHOBXEHHS 3 HOPMATHBHO-TIPABOBOIO aKTa,
OOMEKeHHs HOro 00’eMy, 3HWKEHHS pPiBHSA 1 00CSIry BCTAaHOBJIEHHX BiJIHOCHO
GBBUYHUX 1 IOPUAMYHHX OCI0 BHMOT, IOPUAMYHUX OOOB’S3KIB 1 3a00pOH,
yIIOCKOHAJIEHHS I0PUINYHOIL TPOLEaypH TOIIO [5]. 3a  miacraBamMu IS
NpOBEJCHHS TMpaBOBa EKCIEepTH3a MOXXE OyTH MEPBUHHOIO, IOBTOPHOIO,
J0JTATKOBOIO 1 KOHTPOJILHOIO.

[lepBrHHA MpaBOBa eKCIIEPTU3a MPOBOAUTHCS BIEPIIE 3T1AHO 3 BU3HAYCHUM
nopsakoMm. [loBTopHa mpaBoBa eKCIepTH3a MPOBOIUTHCS BAPYre, B Me)kax
npeaMeTa MEepBUHHOI eKCIepTU3u ado 3TiJHO 3 HOBUM IIPEAMETOM 3a HAsSBHOCTI
OOrpyHTOBaHUX 3ayBa)KE€Hb PO3POOHMKIB a00 1HIIMX YYACHUKIB MIPOLIECY PO3IIIALY
MIPOEKTY HOPMAaTHUBHO-TIPABOBOTO aKTa I0JI0 BUCHOBKY MEPBUHHOI €KCHEPTH3H.
[ToBTOpHA mpaBOBa €KCHEPTH3a MOXKE MPOBOJUTHCS EKCIEPTOM abo TPyIOI0
€KCIIEepTiB, AKI BUKOHYBaJM TMEPBUHHY EKCIEPTU3Y, YM IHIIMM EKCIepToM ado
TPYIOIO €KCIEPTiB [6].

JlonaTkoBa mpaBoBa €KCIIEpTH3a MPOBOJUTHCS B pa3l BHECEHHS A0 MPOEKTY
HOPMAaTHUBHO-NIPABOBOTO aKTa y MPOIECI MOro JOOMpalfOBaHHS ICTOTHHX 3MiH 1
JIOTIOBHEHb, a TaKOX Yy pa3l 3MiHM COIIaIbHO-€KOHOMIYHUX BIJIHOCHH, IO
CTaHOBJISITH TPEAMET TPABOBOTO PETYJIIOBaHHS JaHOTO TpoekTy. JlomaTkoBa
IIPaBOBA €KCIEPTH3a MPOBOAUTHCA, K MPABUIIO, TUM KE EKCIepTOM a0 TIEH K

TPYMOI0 €KCIEPTiB, sIKI MPOBOAMIIN IEPBUHHY €KCIIEPTHU3Y.
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KoHTponbHa mnpaBoBa ekcliepTH3a NPOBOAUTHCA 3a HASIBHOCTI 1CTOTHHUX
po30DKHOCTE MIK BHCHOBKAMM TEPBUHHOI Ta MOBTOPHOI E€KCIEPTU3U OO
IPOEKTy HOPMATUBHO-IIPAaBOBOro akTa. KOHTposbHA NMpaBoOBa €KCHEPTU3A 3aBXKIU
POBOJAUTHCA HOBUM €KCIIEPTOM a00 TPYIOI0 EKCIEPTIB.

HeoOxiaHiCTh MpOBEACHHS MPABOBOI €KCIEPTU3H, 3yMOBJICHA B TIEPIITY YEpry
BuMoramMu OCHOBHOrO 3aKOHy YKpaiHM, a caM€é — 4YacTHHU Jpyroi crarrti 19
Koncturymii Ykpainu, 3rigHO fKOi: OpraHH MICIIEBOIO CaMOBPSIyBaHHS Ta ix
1ocajioBl 0coOr 3000B’s13aH1 AiSTH JIMIIIEC Ha IMICTaBl, B MEKaX MOBHOBAYKECHb Ta Y
cnoci06, mo nepeadaueHi Koncruryrieto ta 3akonamu YKpaiau [7].

OTtxe, mis 3a0e3nedeHHs Ail B YKpaiHl NPUHLNITY BEpXOBEHCTBA MpaBa, 1110
nporojomeHo OCHOBHUM 3aKOHOM YKpaiHH, OpraHH JAepXaBHOI BJIaJU Ta OpraHU
MICLIEBOTO CAMOBPSTyBaHHs, iX II0CAI0BI 0COOU MOKIUKAHI 10A€PKYBATUCh BUMOT
3aKOHO/IABCTBAa, a IIPaBOBAa CEKCIEPTU3a akTIB € OJHUM 13 CHOCOOIB JJis
3a0e3MeYeHHsI 1TaHOTO MPUHIUIY B JIii. SIK CBIAUMTH aHal13 HOPMATUBHO-IIPaABOBUX
aKTIB YKpaiHH, MPABOBE PETYJIIOBaHHS B YKpaiHl 31MCHIOETHCS MEBHOK MIpOIO
XaoTH4YHO 1 OescucremHo. lle cTBOproe meperymMOBH Jil «KOHCTPYIOBaHHS
NOCAJOBISIMU BUTIJIHUX JJs1 ce0e BIaJHMX TIOBHOBaXEHb a00 CTBOPEHHS
MO>KJIMBOCTEN MAISITMU Ha BJIACHUW po3cyld. HaBiTh SIKIIO MpaBOBE pEryatOBaHHS
3MIIMCHIOETHCS, SIK MOXE 3/1aTUCS Ha TMEPIINI MO, Ha HaJeKHOMY PiBHI, BOHO
JIOCUTh 4YacTO MICTUTh ICTOTHI MPOTAJIMHM, LIO JIO3BOJISIE AESKUM IOCAOBISIM
3JIOBKUBATH BIJICYTHICTIO TIOBHOTO 1 OJHO3HAYHOTO BHU3HAYEHHS MEX IXHIX
MTOBHOBA)KEHb.
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CEKIIA 6. KPUMIHAJIBHE ITPABO; KPUMIHAJIbHUM IMMTPOLEC

Bakonrk O.C. , [1b-12-1,

Hayionanenuii Yuisepcumem Ilooamrosoi Cnyocou Yrpainu,
Haykosutl kepienuk: Jlawyk O.M., acucmenm xkagheopu KpumiHaibHO20
npasa, kpuminanicmuxu i npoyecy HYIIC Yxpainu

HHPOBJIEMHI ACIIEKTHU ITPOBA/I’KEHDb HA IIIICTABI YI'O/l B
KPUMIHAJIBHOMY IPOLECYAJIBHOMY ITIPABI YKPATHA

EBomroniifHuii MOCTYTI, COIPSMOBAHUM Ha TyMaHI3allil0 Ta JEMOKpPATHU3aLio
KPUMIHAJILHOTO TpoIlecy YKpaiHu, BTUICHO y npuitHaTomy 13 kBiTHA 2012 poky
KprMiHaibHOMY MponecyaibHOMY KOJEKCl Y KpaiHu.

Y 1bOMy HOPMATHBHO-TIPABOBOMY aKTi 3aKpilJIECHO Oarato HOBUX s
YKPaiHCHKOTO KPUMIHAJIBHOTO TPOIECY IHCTUTYTIB, 30KpEMa «CIHTUHN CYIIS»,
«PO3YMHI CTPOKH», CYTTEBO PO3IIMPEHO YMOBHU JUIsi 3a0e3MeYeHHs PIBHOCTI
CTOpIH, OINTHMI30BAaHO CHUCTEMY 3amOODKHUX 3aXOiB, a TaKOX 3alpOBaJKEHO
YIOAu B KPUMIHAJIbHOMY MPOBAKEHHI.

Xoua, Mefianis € HaloUIbl e(heKTUBHOKO (DOPMOIO BUPILICHHS M103aCYJOBUX
CIIOpIB Yy CBITOBIM TpPaKTHUIll, HE MOTPiOHO 3a0yBaTH WO JAaHUW IHCTUTYT OYB
3aMO3WYEHUM 1 TOTpeOye MOJATBIIOTO JOCTIIKEHHS Ta YJIOCKOHAJICHHS st
IIJTKOBUTOT IMIIJIEMEHTAITT Ta IPUCTOCYBAHHS JIO CYJOBOI CUCTEMHU Y KpaiHH.

VKkiageHa 10 TOCTAHOBJIEHHS BHUPOKY Yyroja IMpo MPUMHUPEHHA MIiX
NOTEPNUIMM Ta MIJO3PIOBAHMM YK OOBUHYBAaY€HHM HE BIANOBIAAE MPUHLIUITY
«MPEe3yMIIii HEBUHYBAaTOCTI 0COOM», 3TiiHO 3 4. 2 cT. 6 KoHBeHIii mpo 3axuct
MpaB 1 OCHOBOMOJIOKHUX CBOOOJ JIFOAWHHU, a TakoX 4. 1 cr. 62 Koncturymii
Ykpainu.

Yronu mpo TMpPUMHUPEHHS, CylepeyaTh BHINE HA3BAHOMY MPHUHIEIY, aKe
oco0a BU3HAE ce0e BUHHOKO y CKOEHHI 3JI0YMHY ab0 MOTr0JIKY€EThCS BIIIIKOAYBAaTH
IIKOY 3aBYacHO, 0€3 MmpaBa CyJOBOTO 3aXHCTY BJIACHUX IHTEPECIB Ta JOBEIACHHI
cBO€i HeBUHYBATOCTI. OCOOMBI 3acTepexeHHs moA0 peanizaiii Hopmri. 35 KIIK
BUHHUKAIOTh, SIKIIO OpaTH 0 yBard, CKaxiMo, cy0’€KTUBHHUI (aKkTop aOOMOKIUBY
YIEPEIKEHICTh MPOKYypOpa, SKUHW MOXKE BIUIMHYTH Ha TMiA03PIOBAHOTO
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a0000BHHYBAYEHOTO.

Cratts 469 KIIK Ykpainu Bu3Hauae cy0’€KTiB 1HILIIOBAaHHS Ta YKJIaJCHHS
yroau.Yroga TIpo TPUMHUPEHHS MOXe OyTH VyKJIajgeHa SK 3a 1HIIaTUBU
MOTEPIIIOTO, TiAO3PIOBAHOTO a00 OOBMHYBAYEHOTO Ta IX 3aXHCHHKIB 1
MPEICTaBHUKIB, TaK 1 3a JOTMOMOTOK IHIIMX 0Ci0, TOTOKEHUX CTOPOHAMH
KPUMIHAJBHOTO MPOBADKEHHS (KpIM CiiA4oro, mpokypopa ado cymaui). YiTkux
BUMOT /0 TaK 3BaHMX IHIIUX OCi0, MOTOHKEHUX CTOPOHAMH KPUMIHAIHHOTO
npoBakeHHd, KITK Ykpainu He Bu3Hayae.

3a Takux OOCTaBUH, MeJiaTopaMH MOXYTh OyTHM 3aidydeHHI oco0u 3
BIICYTHIMU TI€BHUMHU MOPAJIbHUMH Ta OCBITHIMHU SIKOCTSIMHU, II0 MOKE MPHU3BECTH
JI0 HE 30BCIM KOPEKTHUX Ta aJIeKBaTHUX JII CaMOro MejiaTopa.

J1o HUIsXiB BUPIIIEHHSIM JAaHOI MPOOJeMU MOKHA BIIHECTH:

— 3JIIMCHEHHS CIIeIiabHOT M1ATOTOBKH ISl MEJI1aTOPiB;

— CTBOpEHHS 0a3u JaHuX 3 BIAIOpaHUMH MeaiaTOpaMu;

Bapro 3BepHyTHM yBary Ha CyNEepEeWIMBICTH IyMOK, IOJ0 MOKJIMBOCTI
3YIIUHEHHS CTPOKIB JOCYJOBOIO PO3CHiAYBaHHS Ha 4ac 3MIMCHEHHS Memialii, a
TaKOXX Ha BaXJIMBICTh BUKOHAHHS TOBHOIO MIpOIO TPOIECYaTbHUM MPOKYPOPOM
MOBHOB&)XXEHb, HaJaHUX Homy BiAnoBigHO 10 4. 1 cT. 474 KIIK VYkpainu momo
BIJIKJIAJICHHS HAIMpaBJeHHS JI0 Cydy OOBHHYBAJIBHOTO aKTa 3 YroJol Tpo
BU3HAHHS BHUHYBATOCTI [JI0 3aBEpIICHHS TMPOBEACHHS TMEBHUX CHIIYUX iH,
HeoOX1THUX N5 (iKcallii JoKa3iB, SKi 3 4aCOM MOXYTh OyTH BTpaydeHi.

Amxe (akT 1HINIIOBAHHS YKJIAJEHHS YrOJd MOKE 1HILIIOBATUCS CTOPOHOIO
3aXUCTy, ITI03PIOBAaHUM YW OOBHHYBAYCHHUM IS 3aTATYBaHHS PO3CIITyBaHHS 3
METOI0 HEJOMYIIEHHS HaJIEKHOTO 300py JOKa3iB Ta MOXKJIUBICTIO 3BUILHEHHS BIJ
nepeOyBaHHsI Mij] BApTOIO Yepe3 CIUIUB CTPOKIB.

Hopwma u. 8 ct. 474 KIIK Ykpainu npo HeJONYIIEHHS! TOBTOPHOTO 3BEPHEHHS
3 YroJi0l0 B OJIHOMY KPUMIHAJIBHOMY MPOBA/KEHHI € HEBUIIPABIAHOIO, OCKUIBKU
HaBITh HEMpaBWJIbHA KBaji(ikalis 3JI0YMHY OPraHoM pO3CHiyBaHHA a0o0 1HII
00CTaBMHU MOXYTbh OYTH MACTaBOIO JUISI LIHOTO.

[IpyuriHAMKM TaKOro CTaHy CIpaB MOTIJIM OYyTH MOCHIIIHICTh YU HEIOCTaTHS
BUBQXEHICTh MPUUHATHX PIlIEHb MpoLECyabHUMHU TpoKypopamu. [Ipore B mmx
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BUIIAJIKaX MPaBO MOBTOPHOIO 3BEPHEHHS JI0 CYAY 3 YTOJOI0 BUKIIOUYAEThCA. ToMmy
JOTUTHHO TIepe0AUYUTH MOKJIMBICTh MOBTOPHOTO 3BEPHEHHSIO CYAY 13 YTOI0I0
MiCTsl yCYHEHHS MOpylIeHb, BU3HaueHux 4. 7 cT. 474 KIIK Ykpainu.

Takoxx BapTUil yBardm acmekT PO3UIMPEHHS IUCKPEIINHUX MOBHOBAXCHb
CyIIl Ta MPOKYpOpa, IO A€ MOXKJIUBICTh MPUITYCTUTH TOSIBY TAKUX HETAaTHBHUX
SBUII, SIK 3JIOBKUBAaHHS CIIYKOOBHUM CTAHOBHUILEM, IO, B CBOIO 4YEpry, MOXKe
MIPU3BECTH JI0 MONMTUPEHHS KOPYIIIIHHUX CXeM Y chepl CyTI0UHNHCTRA.

Icnye peanpbHa HEOOXITHICTH Yy HalpallloBaHI MPaKTHUKHA HAJIEKHOTO
BukoHaHHs BuMor KIIK Vkpainu mojo 3acTocyBaHHS yroj B KpHUMiHAJIHHOMY
MPOIIEC], SIK OpraHaMu JOCYJOBOTO PO3CIiyBaHHS, TaK 1 CyJaMH, OCKUIbKA Ha
JTAHUHW Yac 4acTKa PO3TIISIHYTHUX CyJaMU CIpaB Ha MIJCTaBl YroJ HAJATO Maya 1 He
BIIMOBIZIA€ METI 3aMpPOBAKCHHS IUX CHPOLIEHUX NPOLEAYpP KPUMIHAIBHOTO
PoIIeCy — MAKCUMAJIbHOMY PO3BaHTAa)KEHHIO OPTaHiB CJIIJICTBA 1 CY/IIB.

Bupimennto 11i€i mpobaeMu Mae CpusaTH BiANOBIIHO 110 4. 7 cT. 469 KIIK
VKpaiHM aKTMBHa TMpPaBOBAa TMO3MI[S MPOLECYaJbHUX MPOKYpPOpIB, OpraHiB
JIOCYZIOBOTO PO3CTiAyBaHHS, a TaKOX aJIBOKAaTiB 1 CYIiB, SIK y KOHKPETHHX
KPUMIHAJIbHUX TPOBAHKCHHSAX, TaK 1 MiJ 9ac BUBYCHHS MPAKTHKW 3aCTOCYBAHHS
yroJl, BUPOOJICHHSI BIAMOBIIHUX METOJUYHUX PEKOMEHJall Ta po3’sICHEHb,
CIpsIMOBAHMUX Ha oJHOcTaliHe BUKOHAaHHS BUMOT ['maBu 35 KIIK Ykpainu.

[IpoTe, HE BapTO 3a0yBaTH MPO apryMEHTH, 10 CBIYATh HA 3aXUCT IHCTUTYTY
YTOJI, CIiJ] BII3HAYUTH TaKl MO3UTHBHI MOMEHTH SIK:

— HaOMMKEHHS BITYM3HSHOIO 3aKOHOJABCTBA JIO €BPOCTaHAApTIB, 3a
pPaxyHOK BBEJCHHS aJIbT€pPHATUBH MMOKApaHHA Bi10YBa€ThCA MOr0 r'yMaHi3allis;

— CHPOILIEHHS IPOLIEAYPH CYyI0BOTO PO3TIISLY;

— EKOHOMIsI BUTpAT JACP>KaBHOTO OIOJKETY;

— cnpusHHS atMocdepi pecomiam3zaliii y cgepi 0OBUHYBaYEHHS;

— rapaHTyBaHHS peastizallii OCHOBHHX IpaB 1 CBOOO ] TPOMaIsH;

— MOXJIMBICTh [UJIsi TIOTEPHIJIOr0 OINEpPATUBHINIE OTPUMATH HAJIECKHY
KOMIIEHCAIIIO 3alO1sIHOT KON,

— MJ03PIOBaHUN MaTUME 3MOTy OYTH 3BUIBHEHHM BiJ KpHUMiHaJIbHOI
BIIMOBIATILHOCTI YM OTPUMATH OUIBII M’ SIKE TTOKapaHHSI.
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SK BUCHOBOK MOTPIOHO 3a3HAYUTH, LIO0 CTaH 3aCTOCYBaHHS TIOJIOKEHb
KpuMiHAIBHOTO MPOIECYaIbHOTO KOACKCY YKpaiHM IIOAO0 MPOBAHKCHHS Ha
MiJICTaBl YroJy MPO MPUMHUPEHHS Ta YroAW MpO BU3HAHHSA BUHYBATOCTI CBITYUTH
Ipo TMEBHI MpoOsieMHu, siKi MOTPeOYIOTh SIK MPAKTUYHOTO, TaK 1 3aKOHOJAaBUOTO
BUPIIICHHS.

[leit HOBUM KpUMIHAJBHUM  TPOIECYaIbHUH  1HCTUTYT  HEOOXiJTHO
MaKCUMAaJIbHO JETaII3yBaTH, 00 3MEHIIIUTH MOKJIMBICTh PI3HUX 3JI0BKUBAHb 1]
yac Tmpouenypu Mediamii. 3aluIlaeTbcs aKTyalbHUM IUTAHHS TPUAHATTS
cremianbHOro 3akony Ykpainu «IIpo memiarito», SsKuM CIIiJi BU3HAYUTH NPUHIUIH
Meliallii; BAMOTH 10 ME1aTOPiB, iX MpaBa, 000B’ A3KH, BIMOBIIAJIbHICTh; MOPSI0K
memiamii (11 cramii); CTpOK MPOBEACHHS MeJiaiii Ta BUKOHAHHS YTOIU PO
NPUMHUPEHHS; MIACTaBU IPUIMHEHHS MeAlalii TOIIO.

[Ipote He BapTO HE BpaxoOBYBaTU 1 MO3UTUBHY CTOPOHY IIIOJI0 OCOOIMBOCTEH
KPUMIHAJILHOTO MTPOBA/I>)KEHHS Ha IiJICTaB1 YTO/I.

VYHiBepCcaNbHICTh IHCTUTYTY YIOJl, 3MOXKE JIONIOMOITH 3HAXOJUTH KOMIIPOMIC
MDK o0OMa CTOpOHAMHU TPOBAKEHHS 32 PAXyHOK MEPEOCMUCIECHHS CKOEHOTO
MPaBOTIOPYIIICHHS ITiI03pIOBAaHUM YU 0OBHHYBAUYCHUM, 3HAUTH IPUYUHA BUMHCHHS
MIPaBOTIOPYIICHHS, MOXJIMBI IUISIXH TOJOJIAHHS HETaTHBHUX HACHIJIKIB Ta
CIPUATUME JEMOKPATHYHOMY BHUPIIIEHHI MUTaHb 1 OUTBII JOSUIBHOMY TIIXO1 710

I1703pIOBAHOI0 Ta 0OBUHYBAYEHOTO.

Cnucok ukopucmanoi riimepamypu:

1. CaBin M. M. Yroau npo BU3HaHHS BUHYBATOCTI Ta PO NMPUMHUPEHHS 3a KPUMIHAIBHUM
nporecyaasbHuM Koaekcom Ykpainu / M. M. CaBin // Bicauk HamionanbHoi akagemii
npokyparypu Ykpaiau. —2014. - Nel (34). - ¢.98-105.

2. Kapnenko M. 1. Yroaa npo npumupenHs y kpuminaasHoMy miporeci / M. 1. Kapnenko //
HOpuanuna nayka. Kpuminansse npouecyanbHe npaBo. —2013. - Ne 6. —c. 69 — 77.

3. Anekcanapenko O.B. IHCTHTYT yroam mpo NpUMHMPEHHS Y KpUMIHAJIBLHOMY IpoLeci
Vkpaiau / O.B. Anekcannpenko // FOpunanuna nayka. KpuMiHalbHO TIpoliecyajabHE MpaBoO. —
2013.-Ne2.—c.95-103.

96



3AXHUCT IPAB I CBOBOJI TPOMAJISIH Y CBITJII BAMOI' KOHCTUTYIIII YKPATHA

Bakonwk C.M., ookmop ¢inocoii 6 canysi npasa
Binnuyoxuu incmumymYnisepcumemy « Ykpainay», m. Binnuys

BIJIIMOBIJIAJIBHICTD 3A BUMHEHHS KOPYIIIMHNUX
ITPABOIIOPYIHIEHDb

30UTKH, IKO/IA, 3aBJ/iaHi JepxaBi BHACJIIJIOK BUMHEHHS
KOPYIIIHHOTOMPaBONOPYIIECHHS, MIAJIATal0Th BIAMIKOIYBAaHHIO B YCTAHOBJICHOMY
3aKOHOMITOPSAKY. HopmaTwBHO-IpaBOBI aKTH, pIlICHHS, BUIaH1 (TMIPUHAHSTI)
BHACJIIJJOKBUMHEHHSI KOPYMI[IHHOTO MPaBOMOPYIIEHHS, MOXYTh OYyTH CKacoBaHi
OpraHoM aboIoca0BOI0 0CO00I0, YTOBHOBAKEHOIO HA NPUUHATTS UM CKAaCyBaHHS
BIJIMOBITHUXAKTIB, PIllIeHb, a00 BU3HAHI HE3aKOHHUMH B CYJIOBOMY MOPSIKY 3a
3asiBOIO3aIHTEPECOBAaHOI (I3MYHOI 0COOHM, O00'€MHAHHS T'POMAJISH, OPUIAUYHOL
0co0m,TPOKypopa, OpraHy JAep>KaBHOI B, OpraHy MICIIEBOTO CAaMOBPSIyBaHHS.

[IpaBourH, yKJIaAe€HUN BHACIIJOK KOPYILIMHOIO IPAaBOMOPYIICHHS, €
HikueMHUM.Di3u4yH1 Ta IOPUAMYHI OCOOM, MpaBa SKUX MOPYIIEHO BHACIIIOK
BUYMHEHHSKOPYMIIIHHOTO TMPABOMOPYIICHHS 1 SKUM 3aBJaHO MOpalbHOI abo
MaiHOBOI IIKOJM,30MTKIB, MalOTh MPABO Ha BIJHOBIICHHS IIpaB, BIIIIKOTYBaHHS
30UTKIB, IIKOJM BYCTaHOBJICHOMY 3aKOHOM TOpsAKy. CTpaTeriuHUM HampsiMOM
OPOTU/IT KOPYMII CIIIJIBU3HAYUTH TMOCUJIEHHS MJISUIbHOCTI, CIPSMOBAHOI Ha
BUSIBJICHHSI KOPYIIIHHUXIIPOSBIB, Ta 3a0€3MEeUEHHS MPUTITHEHHS] BUHHUX OCI0 10
BIJINIOBIIAJILHOCTI.

3akoHom  Ykpainm  «lIlpo  3amobiramHs ~ Kopymimii»  3MIHEHO
CUCTEMYaJIMIHICTPATUBHOI BIAMOBIJAIBHOCTI 3a KOPYMIIHI MPaBOMOPYIICHHS,
sKa Ais1aBiANOBIAHO 10 3akoHy Ykpainu «IIpo 60poTh0y 3 KOPYIIIEIO» Ta YITKO
PO3MEKOBAaHOBUMOTU JIO 3aCTOCYBaHHS KPUMIHAJIBHOI Ta aaMIHICTPATUBHOI
BIJIMOBIJAIBHOCTI 3aCKOEHHS KOPYIIIIMHOTO AisSTHHS.

3a BUMHEHHS KOPYNUIMHUX NPABOMOPYILIEHb OCOOW, YIMOBHOBAXKEHI Ha
BUKOHAHHS (QYHKIIIN JEPKaBH, MPUTATAIOTHCS Y BCTAHOBICHOMY 3aKOHOM TIOPSIIKY
10:

* KpUMIHAJIBHOT;

* aIMiHICTPATHUBHOI;
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* IUBIJILHO-TIPABOBOI;

* 200 MUCIMIUTIHAPHOT BIAMOBIAANBHOCTI (cTaTTs 18 3akony).

Bigomocti mpo 0cib, SKMX MNPUTITHYTO [0 BIANOBIIAJIBHOCTI 32
BUYMHEHHSKOPYMIIIHHUX TIPABOMOPYIIEHb, V TPUICHHUNA CTPOK 3 NHA HaOpaHHS
BIJIMOBITHUMPIIIICHHAM CYJy 3aKOHHOI CHJIM 3aHOCATHCA 10 €IUHOTO JEP>KaBHOTO
peecTpy 0ci0,sK1 BUMHWIIM KOPYIIIIIHI TPaBOIIOPYIICHHS.

B a6zami 4 cr. 1 3akony «IIpo 3amoOiraHHs KOpYyMIii», HaBEICHO
BU3HAYCHHSIKOPYILIMHOTO MPaBOMOPYILIEHHS, a caM€ K YMHUCHOIO MiSHHS, IO
MICTUTh O3HAKUKOPYIILIi, BUNHEHE 0CO00I0, 3a3HAYCHOI0 Y YAaCTHHI MEepIIii CTaTTI
4 uporo 3aKoHy,3a SIKE€ 3aKOHOM YCTAHOBJIEHO KpHMIHAJIbHY, aJIMIHICTPAaTHUBHY,
[MBUILHO-TIPABOBY TaUCIUILIIHAPHY BiAMOBIIAIBHICTS [1].

A03arr 5 i€l K CTaTTl IBOTo X 3aKOHY PO3KPUBAE O3HAKU KOPYIIIIIi:

BUKOPUCTaHHS 0CO00I0, 3a3HAYEHOI0 B YACTHHI MepuIiil crarti 4 1boro
3aKoHy,HaJJaHUX 1l CIIy»KOOBHX MOBHOBA)KEHD Ta MOB'SI3aHUX 13 IUM MOXJIHUBOCTEH
3 METOI0OEPKAaHHS HEMPaBOMIPHOI BUTOAH 200 MPUIHATTS OOILSHKHU/TIPOIIO3HIIIT
TaKOTBUTOAM JJIA ce0e 4u 1HIMMX 0ci0 abo BIAMOBIIHO OOISHKA/TIPOMO3UIlIS Ud
HaJIlaHHSI HEMPaBOMIPHOI BUroAM 0cC001, 3a3HAa4YEHIM B 4YaCTHHI Mepuiiid ctaTTi 4
nporo 3akoHy,a00 Ha ii BUMOrY IHIIUM (PI3UYHUM YU IOPUIUYHHM oOcodaMm 3
METOI0 CXUJUTH MI00CO0Y /0 TMPOTHUIPABHOTO BHUKOPUCTAHHS HAJaHUX il
CITY>KOOBUX MTOBHOBa)XEHB TAIOB'sI3aHUX 13 ITUM MOXJIUBOCTEH [1].

3rimHo, 31 C€T.22 BHUIE 3a3HAYEHOrO0 3aKOHYy oco0aM, 3a3HAYCHUM Y
yacTuHinepmnit crarti 3 3akoHy VYkpainu «lIpo 3amoGiranHs Kopymuii»,
3a00pOHSAETHCSIBUKOPUCTOBYBAaTH CBOI  CIIY’KOOBI TTOBHOB@KEHHS ab0 CBOE
CTAaHOBHIIIE Ta TOB‘sI3aHl 31MM MOKJIMBOCTI 3 METOIO OJICpKAHHS HETMPaBOMIPHOI
BUTOU JJIsi ce0e YK 1HIIKUXOCIO, y TOMY YHCII BHKOPUCTOBYBATU OYIb-sIKE
Jep’)KaBHE YU KOMYHaJbHE MaiHOa0O KOIITH B MPHBATHUX IHTEpecax. 3arajiom
posain IV  3akony Vkpainm «lIpo3amobiranHsi KOpymIlii», BCTaHOBIIOE
BIJINOBIJIAJIBHICTG TPO 3aM00IraHHSIKOPYNIUIMHUM Ta MOB‘S3aHUM 3 KOPYIILIEO
MIPABOMOPYIIICHHSM.

Po3znin XI 3akony VYkpainm «I[Ipo 3amoGiraHHs KOpyIilii»,BCTaHOBIIOE
BI/IMOBIAANBHICTD 32 KOPYMI[iHHI a00 MOB‘s3aH1 3 KOPYIILIEIOIPABOIIOPYILICHHS Ta
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yCyHEHHs iX HachiakiB, a came: CT. 65. BIANOBIAQIBHICTh 3aKOPYIIiiHI ab0
NOB‘si3aHI 3 KOPYMIEID MPaBOMOPYIICHHS. 3a BUYMHEHHSIKOPYMHIIMHUX abo
MOB‘s3aHUX 3 KOPYIIIIEI IMPaBOMOPYIIeHh OCOOM, 3a3HA4YeHl BUYACTHHI TEpIIii
CcTarTi 3 1bOro 3akoHY, MNPUTATAIOTHCS A0 KPUMIHAJIBHOI,aMIHICTPATUBHOI,
UBIIBHO-TIPABOBOI Ta JAMCHUUIUIIHAPHOT BIAMNOBIIATBHOCTI  YBCTAHOBICHOMY
3aKOHOM TOPANKY. Y pa3i BUMHEHHS BiJ IMEHI Ta B 1IHTEpECaXIOpUIUYHOT 0co0u il
YIIOBHOBaXEHOIO 0CO00I0 3JI0UMHY CAMOCTIHHO a00 YCHiBydYacTi O FOPUIUYHOT
ocoOM y  BUIAAKax, BHU3HaYeHUX  KpuMiHAIBHUM  KOJEKCOM Y KpaiHH,
3aCTOCOBYIOTBCS 3aX0M KPUMIHAJIBHO-TIPABOBOTO Xapakrepy. Ocoba, sikaBYMHHIIA
KOPYIILIHE MPaBONOPYIIEHH a00 NpPaBOMOPYILIECHHS, IOB‘sS3aHE 3KOPYMIELO,
OJTHAK CYyZIOM HE€ 3acCTOCOBaHO JO0 Hel NokapaHHs a0o0 He HaKIaJeHO HaHel
CTATHEHHS y BHUAl 1030aBleHHsA TMpaBa o0liMath TMeBHI Tnocaau abdo
3aMaTHUCSTNIEBHOIO JISUTHHICTIO, MOB‘SI3aHUMU 3 BUKOHAHHAM (YHKIIN Jep>kaBu
ab0 MICIIEBOTOCAaMOBpSIIyBaHHS, a00 TakolO, IO MPHUPIBHIOETHCA O €l
JISUIBHOCT1, MIJJIATAENIPUTATHEHHIO 0 JUCHUIUIIHAPHOI BIAMOBIAAIBHOCTI Y
BCTAHOBJICHOMY 3aKOHOMIIOPSIKY.

Cr. 66. 3Y «Ipo 3anoOiraHHs KOpyMIii», HAroJoulye Ha
BIJIIIKOYBAHHI30UTKIB, IIIKOJW, 3aBJaHUX JIep>KaBl BHACIIJIOK BUMHEHHS
KOPYHIIHHOTOIIPABONIOPYIIICHHS, 30MTKH, IIKOJA, 3aBJaHl JepKaBl BHACIIIOK
BUYMHEHHSAKOPYMNI[IHHOTO a00 TMOB‘A3aHOr0 3 KOPYMIIE MPaBOMOPYLICHHS,
JJIATa0ThBIIIIKOYBaHHIO 0CO0010, Ika BUMHHIIA BIJIMTOBIAHE MPABOIOPYIIICHHS,
BYCTAHOBJICHOMY 3aKOHOM IOPSJAKY [1].

3ri1HO TJ1aBU 13-a Konexkcy Ykpainu po
aJIMIHICTPATHUBHITIPABOTIOPYIIICHHS BCTAaHOBJIEHA aJIMIHICTpaTUBHA
BIIMOBIJAIBHICT 32 HACTYITHINMPABOIOPYIIICHHS

- MOpYUIEHHS OOMEXEHb I10JI0 BUKOPHCTAHHS CIY>KOOBOrO CTAaHOBHILA
(cT.172-2)

- IPOTO3uIlis a00 HaJaHHs HempaBoMipHOi Buroau (ct.172-3)

- MOpYUIEHHS OOMEXEHb 00 CYMICHHLTBA Ta CYMIIIEHHS 3 I1HIIUMHU
BUJIaMU

TisbHOCTI (¢T.172-4)
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- TIOPYILICHHS BCTAHOBJEHUX 3aKOHOM OOMEXEHb IOJ0 OJep>KaHHS
JapyHKa

(moxxeptBH) (cT.172-5)

- IOPYIICHHS BUMOT (DIHAHCOBOTO KOHTPOIIO (CT.172-6)

- TOpPYLIEHHS BHUMOI MIOJ0 TOBIIOMJIEHHS NP0 KOH(DIIKT 1HTEpEciB
(cT.172-7)

- HEe3aKOHHE BUKOPHUCTaHHS iH(OpMAaIlii, mo cTajia BijoMa 0co01 y 3B'SI3KY
3BUKOHAHHSIM CITY’KOOBUX TTOBHOBa)KEHB (CT.172-8)

- HEBXKUTTS 3aX0/IIB 100 MPOoTUIii kKopymmii (cT.172-9) [3].

3rinHo  KpumiHanbHOro KoJeKCy VYKpaiHM CloyKOOBUX OCIO MOxe
OYTUIIPUTATHYTO /10 KPUMIHAJIBHOT BIJIMOBIJATBHOCTI 34 :

- CaMOBIJIbHE MPHUCBOEHHS BIAJHUX MOBHOBAXXEHH a00 3BaHHSCIY>KOOBOI
ocobu (c1.353)

- MiApOOJEHHS JTOKYMEHTIB, MEYaTOK, IITaMIMiB Ta OJIaHKIB, 30yT 4u
BUKOPUCTAaHHAIIIPOOJIEHUX TOKYMEHTIB, I€YaTOK, IITaMiB (cT.358)

- 3JIOB)KHBAHHS BJIaJI00 a00 CIIy)KOOBUM cTaHOBHUIIEM (CT.364)

- 3J0BXMBaHHS TOBHOBAKEHHSIMH CIY)OOBOIO 0CO0OI0 OPUIUYHOL
OCOOUIPUBATHOTO TIPpaBa HE3aJICKHO BiJl OpraHizaiiiHo-npaBoBoi ¢hopmu (cT.364-
y)

- IEPEBUILICHHS BJIaJ i1 a00 CIy>KOOBUX MOBHOBAXKEHH (CT. 365)

- TIEPEBUIICHHS TOBHOBAXEHb CIY>KOOBOIO 0CO00 OPUIUYHOI 0COoOH
MIPUBATHOTO

npaBa He3aJIeKHO BiJl OpraHizaliiHo-npaBoBoi Gpopmu (cT. 365-1)

- 3JIOBXHUBAaHHA TIOBHOBRXEHHSMH 0C00aMH, SKI HAJal0Th MyOIivHI
nociyru (ct. 366)

- cimyk00Ba HenoamicTh (CT. 367)

- TMPUUAHATTS TPOMO3UILi, OOIUNSHKKH abo oOJepX aHHS HEMPaBOMIPHOI
BUTOJUCITY>K00BOI0 0co00t0 (cT. 368) [2].

B 4. 3 cr. 18 KK VYkpaiuu HagaHO BH3HAuY€HHS CIyX00BUX 0CI0,
AK10€310CePETHBO 1 MPUTATYIOTHCS 110 BIJIITOB1aJIbHOCTI 3a
MPaBOMNOPYILIECHHS,3a3Ha4€H1 B HOPMaTUBHO-TIPABOBUX aKTaxX YKpainu [2].
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[TpuiiHATUN aHTUKOPYNIIMHUN 3aKOH 1CTOTHO MOCHJIMB BIJANOBIAATBHICTD
3aKOPYILIKWHI MISHHA Ta CTaB OJHHUM 13 HAMOLIbII PEBOJIOLIMHUX JOKYMEHTIB,
sakuiyxBanuiaa BepxoBHa Pama. lleit 1oKyMeHT cTaHe IMOIITOBXOM J0 0OOpOTHOU
3KOopynIiero B YkpaiHi. ['onmoBHe, mo0 aHTUKOPYMIIIHHUN 3aKOH 3HAWIIOB
CBOEIMPAKTUYHE 3aCTOCYBaHHS B OpraHax BIAJM Ta MaB IIMPOKY MIATPUMKY
cepenrpoMajisii.  Panime  KopymiioHepd OOXOAMJIMCA  TMPOTOKOJAMU  TPO
aJIMIHICTPATHBHYBIAMOBIABHICTh Ta JUIIE CcrutavyBanu mrpad. Bixremep 3a Bci
KOPYHIIHHIIPABOMOPYIIIEHHS TependauyeHa KpUMiHabHA BiANOBIAAIbHICTE. [lle
OJTHIEIOHA/I3BUYAHO BAXKIIMBOIO HOBAIIIE€I0 CTAj0 HAJaHHS MOJKIIMBOCTI HAIIAM
TPOMAJISTHIIOBIIOMJISITU OpraHd BJaJW MNP0 KOPYIII B AHOHIMHOMY HOPSJIKY.
Hyxe OaraTorpoMajisiH HE MOBIIOMJISIOTH MPO (PakTHU KOpymili, MOOOIIYUCH
NOJANBIIOr0 THUCKYHa HuX. OKpiM 3a3Ha4yeHoOro, el 3aKkoH Mepengdadae
3000B‘s13aHHA ~ YKpaiHCbKMMUOAHKaMHM HajaBaTh 1H(OpMAIlI0  OJATKOBUM
opraHam III0JI0 BKa3aHHUX Yy JEKJIapalliiBiJIOMOCTEl Mpy MPOBEICHHI iX MEPEBIPKHU.
Boanouac opranu Jgep:kaBHOi  (ickanbHOiCHy:kOu Ta BilicbKOBI  Ciy»)0u
MPaBOMOPSIKY  TO30aBJISIOTHCS  MOBHOBAKEHBCKIIQJAHHS ~ MPOTOKOJIB  TPO
aJIMIHICTpATUBHI KOPYIILIIHI MPaBOMOPYIIECHHS.

Cnucok 8uUKOpUCMaHux 0xcepei.
1. 3akoH Ykpainu «IIpo 3amoOiranns kopymnuii» , Big 04.03.2015 p.
2. KpuminanpHuit Kogeke YKpainu, 31 3MiHaMH 1 IONOBHEHHSMU B PEIaKIIii Bl
02.03.2015 p.
3. Konekc YkpaiHu mpo agMiHICTpaTHBHI NPaBONOPYILIEHHS, 31 3MIHAMM 1 JOTIOBHEHHSMHU B
penaxii Big 02.03.2015 p.

Tumuenko O. B., excnepm
Hayxo60-00cnionoeo ekcnepmHuo-KpUMiHAIiCMU4YHO20 YeHmpYy
npu YMBC Vkpainu 6 Mukxonaiscoxiti obiacmi

CIHEIIAJIBHI 3HAHHA CJIIAYOI'O ITPU PO3CJIAYBAHHI
3JIOYHUHIB, B COEPI 3AGPYJIHEHHSA MOPA

Cran JOBKUUISA HaIoi Aep)KaBW — II€ OJHA 3 TEPEeAyMOB ii BCEOIYHOTO
PO3BUTKY SIK 3aMOXXHOI JI€p>KaBH, 3JI0POB’S ii HaceleHHs, Ta 30epeKeHHS
MPUPOAHUX OaratcTB JUisi MaOyTHIX MOKOJIHB.3a OIiHKaMu (haxiBIliB HUHIIIHIO
€KOJIOTIYHY CUTYaIlil0 Ha TEpUTOPIi YKpaiHU B IIJIOMY MOKHA OXapaKTepHU3yBaTH

K BKpail Hampyxeny [1, c. 118].BpaxoByroun €Bpomneicbkuil iHTerpamiiamii Kypc
101



3AXHUCT IPAB I CBOBOJI TPOMAJISIH Y CBITJII BAMOI' KOHCTUTYIIII YKPATHA

Haloi Jep>kaBv, HEOOXIAHO 3ampoBa/PKyBaTH y MPAKTUKY CBITOBI CTaHAAPTH,
BuMoru €C moa0 ekojoriyHoi 6e3neku. ['0JI0BHOI0 0CaI0BOI0 0CO00I0 B MPOIIEC
pPO3CIIIIyBaHHS KOXHOI KpUMIHAJIBHOI CIIpaBM € CHIT4Ui, BIH 3I1HCHIOE
KEPIBHUIITBO CI1490-OMEPATUBHOIO TPYMOI0 MPHU MPOBEACHHI OTJSAY MICI MO/,
OPOBOAMUTH CHiAYl [ii, mpu3Hadae ekcreptusu Tomo. Came Bif mpodeciitHux
SAKOCTEH CIIIY0ro, WOro CIeliaibHUX 3HaHb B Tally3l PO3CIiAYyBaHOI CIIpaBU
3aJIe)KUTh MTOBHE, BCEOI1UHE Ta 00’ €KTUBHE PO3CIITyBAHHS €KOJIOTTYHOTO 3JI0UHHY.

BukopucranHs cnemiaJbHMX 3HaHb IPU  PO3CIIAyBaHHI  3JIOYHHIB
nocmimxyBamm: B.Jl. ApcenneB, P.C. benkin, I1.JI. binenuyk, B.A. XypaBens,
O.M. 3inin, A.B. Imenko,b.€ Jlyk’sauukos, €.J1. JIyk’anuuxon, Hlnaxos, [.41.
[Iymuo, Ta 1HII BYEHI.

B naniii crarTi po3risgaeTbCsl TUTAaHHS BUKOPUCTAHHSA CIIELIAIbHUX 3HAHb
CJITYUM caMme MPHU PO3CIiAYBaHHI 3JI0YMHIB, MOB’A3aHUX 3 3a0pYy/HEHHSIM MODS,
110 € HEJOCTaTHBO PO3POOJICHUM.

3 nOpuiHATTSIM HOBOro KpuMiHampHOTO KOAEKCy YKpaiHH 3’SIBUIIOCH
MOHATTS 3JI0YMHIB MPOTH JOBKIUISL, 30KkpeMa, cT. 243 mepenbavyae KpuUMiHAIbHE
nokapaHHsi 3a 3a0pyaHeHHss Mops [2]. Cmiguuil npu  po3ciigyBaHHI J1aHO1
KaTeropii 3J0YMHIB NMOBMHEH BOJIOAITH CHELaJIbHUMHU 3HAHHAMH, BpPaxoBYBaTu
3aKOHHM JIOTIKH, TICHXOJOTii, KPUMIHAJICTUYHY TAKTUKy Ta METOJHMKY, BMITH
OpIEHTYBaTUCSA Ta BUOMpATH HAWOUIbII ONTUMAJIBHUNA CHOCIO pO3CIigyBaHHS.
Takuit miaxin 00 €KTUBHO BIJOOPAKEHO B MIAPYYHUKY IIJI  PEAAKIIEIO
P.C. benkina: «PaccrnenoBanue npecTyIjieHUi — MPOIecC TBOPUYECKU, B HEM HET
MeCTa CXEMaTHU3My, HEMPOIyMaHHBIM aHAJIOTHSIM, TOIPAKAHUSM, CKOPOCIHEIBIM
peteHusiM» [3, c. 690].

ITin gac po3ciiayBaHHI KOXKHOTO 3JIOYMHY, TOB’S3aHOTO 3 3a0pYyIHECHHSIM
MOPCBHKOTO CEpEOBUINA, CIITUOMY HEOOXITHO BHKOPHCTOBYBATHU CIEIllalibHI
3HaHHS y cdepax: 1) ekonorii, MeTpoJIorii, €KOJIOTIYHOTO TpaBaTa IHIMUX Taly3eu
3HaHb (HAYKOBI 3HAaHHS); 2) MpaB Ta 00OB’SI3KIB WIEHIB €KIMAXy CyAHA, HOPSIKY
nepeBe3eHb CYyJHOM IIKIITUBUX PEYOBHH, MapIUIPyT CYAEH, HOPMAaTUBHO-IIPABOBI
JOKYMEHTH B Il Trajmy3i TOmo (FOpUAMYHI 3HAHHS y cdepl CyJAHOIUIABCTBA);
3) cenudiky ~ TPOBEACHHS  PO3CHIAyBaHHS  JIaHOI  Kareropii  crpaB
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(By3bKoTIpod1IbHI MpodECiitHl 3HAaHHS CI1TYO0TO).

Cniguuii BUKOPUCTOBYE CHELialibHl 3HAHHS K CaMOCTIHHO, TaKk 1 3
nonomororo crerianictiB. Ciijl 3a3HaYUTH, 10 MEPEOIiHKA CBOIX MOKJIHMBOCTEH
CJIITYUM B TaTy31 3aCTOCYBaHHS CICIIaIbHUX 3HAHb, MOKE MIPUBECTH JI0 ICTOTHUX
noMuyiok. ToMy, CIiTIOMYyHEOOXiHO 3ady4yaTH CHEI[aliCTIB.SIKIIO y HBOTO €
CYMHIBM WIOJO iX KOMIIETEHIlli, TO Kpalle IPOKOHCYJIbTYBATUCH 3 1HIIUM
daxiBuem.Kpim TOrO, ChHiguMii MOBWHEH BOJIOMITH AHTJIINCHKOIO Ta IHIIAMH
1HO3EMHUMH MOBaMH, 3 METOI BUIBHOTO CIUJIKYBaHHS 3 1HO3EMIIMH, SKi
¢irypytoTs B posciaigyBaHoMy 3nounHi. Lle mepemyciM moB’si3aHO 3 THM, IO
HEMOXJIMBO €()EKTUBHO MPOBECTH CIiA4l [1i, aHaII3yro4yu 1H(QopMaIlito Juiie
yepes nepekiiaiaya.

Takox, 3acilyroBye€ Ha yBary IHTaHHS PO3MEKYBaHHS BUKOPHUCTaHHS
CHeIiajJbHUX 3HaHb CIIYUM Ta CHEMIaIiCTOM, Yy 3B’SI3Ky 3 HEOOXIJIHICTIO
MIJBUIICHHSAM SKICHOTO TIOKa3HMKa iX cmiBmnpami. Choiguuili  BHKOPHCTOBYE
CIHellaJIbHI 3HAHHA Ha BCIX €Tamax pO3CIiyBaHHS, a CHELIaliCT KOHCYJbTYE Yy
BY3bKili c(epl 3HaHB, KOJIM Ha II€ € MOoTpeda CIIT4oro, a TaKOX 3AIMCHIOE
eKCIepTHE OOCIyroByBaHHS ciaiguux il (dikcaiisi, BHUABICHHS CI1I0BO1
iH(popmarlii Tono). TakuM YMHOM, CIEUialibHI 3HaHHS CIIAYOro (Ha BIAMIHY Bij
CHeIiaigicTa) TOPKAIOThCSA BCIX aCMEKTIB PO3CIiyBaHHS €KOJOTIYHOTO 3JIOYHHY.
Crneundikoro po3ciiayBaHHs 3J04YUHIB Y cdepi 3a0pyIHEHHS MoOps € Te, IO B
MPOIIECi OISy MICIIS TIOJIT Ta P TIPOBAKEH] CIITYUX Jid HEOOX1THO 3aIydaTH
CHEIIaTICTIB pI3HHX HaIpsIMKIB JUSITBHOCTI (mpoBeaeHHs
dboTorpadyBaHHs,BIITYYEHHS CIIJIIB, BiAOIp 3pa3KiB, iMITALIHOTO MOJIEIFOBAHHS
TOIIO).

B poscnigyBaHHI €KOJOTIYHUX 3JI0YMHIB MOB’A3aHUX 3 3a0pyIHEHHSIMHU
MOPSITIOBUHHI OYyTH 3a1isTHI T1 CJII41, SIKi CTICIIaIi3yIOThCS HAa PO3CIIIIyBaHHI TaHOT
KaTeropii CrpaB Ta BOJIOJIIOTH CIEIiabHAM 3HAHHSAMH y TOM Mipi, 110 HEOOXiTHO
1 ePeKTUBHOTO TPOBEJEHHs po3chiayBaHHsA. lle mepeayciM moTpiOHO s
1) anekBaTHOTO CHOPUUHATTA Ta aHami3y i1HQopmMallii, 10 HAaIXOIUTh Bif
crieriaiicTa; 2) 3JaTHOCTI OpPraHi30BYBaTH Ta KOOPJIMWHYBATH J1i CHEIIaJICTIB,
HaIPaBJISITH 1X Y HEOOX1HO Pyciio; 3) BUSABIIATH HEIOMIKA B pOOOTI CIEHialicTa;
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4) mpu3HAYaTH JIMIIEe Ti BUAU E€KCHEPTH3, Kl JOIIJIbHI Ta MarOTh JI0Ka30BE
3HaueHHa [9, c¢. 390]; 5) koMmeTeHTHO TPOBOAUTH CHiA4l Aii; 6) OIHIOBATH
310paHi JOKa3W 3TiAHO KPHUTEPIiB TOCTOBIPHOCTI, IMOBHOTH Ta BCEOIYHOCTI;
PO3CTABJISITH B HUX MPIOPUTETH JIJISl TIOIATBIIIOTO PO3CIiAyBaHHS.

BonoginHs crneumiaqfbHUMHU 3HAHHSMHU CIITYUM MOTPiOHO HOMy Ha BCIX
CTaJIisX IOCYJOBOTO PO3CIiyBaHHS: MPH OISl MICII MOJIIT BUSBISATH HEOOXITHY
cimoBy iH(opMaIio, OyayBaTH OO0 €KTHBHI BEpCil 3JI0YMHY; TPH IPOBEICHHI
cmaunx i BUOMpaTH HAWOUIBIT e(QEKTUBHI KPUMIHAIICTHYHI TPUHOMH,
OIIHIOBATH OTpHMaHy iH(oOpMaIlifo (HAMPUKIAI, SK MOXJIMBO OI[IHUTH IOKa3H
KamiTaHa cyaHa 0e3 3HaHb y cepl CyIHOIIAaBCTBA); MPU MPU3HAYCHHI CYJIOBUX
EKCIIePTHU3 - IPU3HAYATH JIUIIE Tl €KCIIEPTU3HU, 5Kl JOIIIbHI, HE 3arpOMaJ[)KyBaTH
crpaBy «3aiBuMHU ekcneptuzamu» [4,c. 690]; mpu MATrOTOBII CIpPaBH [0
CYJIOBOTO PO3TJISIY — OIIIHIOBATH JIOKAa3u 3 TOUKY 30py KpITepiiiB 00’ €KTUBHOCTI,
MOBHOTH Ta 3aKOHHOCTI.

TakuM YWMHOM, PI3HOIUIAHOBI MIDKrajy3€Bl CIELIaIbHI 3HAHHS CIIA40TO
MOBUHHI BUKOPHUCTOBYBATHUCS HA KOXKHOMY €Tarll PO3CJIiTyBaHHs.

Cnigunii mpu  po3CHiAyBaHHI €KOJIOTIYHHMX 3JI0YMHIB, TIOB’SI3aHUX 3
3a0pyIHEHHSIM MOPCBKOTO CEPEIOBHINA, BHKOPHUCTOBYE CHEIliadbHI 3HAHHS
CaMOCTIMHO 3 METOI0 aJeKBaTHOTO aHali3dy iHdopmaIllii, ska HaIXOAUTh BII
CHELIATICTIB, IPU MPU3HAYEHH] KOHKPETHUX €KCepTu3 Ta (hOpMyBaHHI MUTaHb J10
HUX, TPOBEACHI CIITIMX MK, OIIIHKH 310paHoi JOKa30Boi 6a3u 1moA0 ii 3aKOHHOCTI,
OOIpyHTOBAHOCTI Ta MOBHOTH. CHEIIaIiCT A0MOMAarae ciii{doMy, BAKOPUCTOBYIOUH
O11bII TTIMOOK] 3HAHHS Y BY3bKUHM cdepi aisapbHOCTI. YiTKa crhiBIpans ciigdoro 3i
CHeIiajgicTaMu i 4ac PO3CIiyBaHHS 3JIOYMHIB JO3BOJIUTh MAKCUMAIBHO SKICHO
chopmyBatu J10Ka3oBy 0Oazy. Ciia 3a3HAYUTH, 10 JIMIIEC €PEKTUBHUM MeXaH13M
pO3CHiyBaHHS  JaHOI  KaTeropii  3J0YMHIBCTBOPUTH TEPEAYMOBU  IIOO
noTepeKEHHs 3a0pyTHEHHSI MOPCHKOTO CEPEIOBHINA Y MAalOYyTHEOMY.

Cnucok 8uKopucmaHux odxcepei:

1. Opnepiit O. B. Po3cinigyBanHs 3JI04MHIB NMPOTH JOBKULISA: CIIOCOOM HETaTHBHOTO
BIUIMBY Ha mnpuponHe cepeposumie / O.B Opepiit / HaykoBuit BicHuk YepHiBELHKOIO
yHiBepcurety. — Yepniui, 2013. — pumn. 660 — C. 118-122.

2. Kpuminanpauii kogexkc Ykpaiam Ta KpuMiHambHO-TIpolleCyalbHUN KOJEKC
VYxpainu / — KuiB : FOpiakowm IaTep, 2012. — 603 ¢
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3. Kpumunanuctuka : yue6. nis By30B [ABepbsiHoBa T. B., benkun P. C., Kopyxos
IO.T'., Poccuncekas €. P.] ; nox. pen. P. C. benkuna. — M. : U3natensckas rpynna HOPMA-
NH®PA, 1999. — 990 c.

4. Tumuenko O.B. VYnockonaneHHs mpoueaypu 300py J0Ka3oBOi  0asu
pO3CiAyBaHHS €KOJIOTIYHUX 3J7104MHIB Y cdepi 3a0pymHeHHs Mopcbkoro cepenosumia / O. B.
Tumuenko, 1. B. JImutpuuenko // HaykoBo-aHamituynmii xypHan «MuTHa crpaBa». — JIbBiB,
2014. — Ne6 (96), 4. 2, k. 2. —c. 385-391.
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binoyc I.M., k.10.n, 0oyenm
Kagheopu ncuxonoeii, coyionoeii ma npasa
Binnuyvxuit mopeosenvno-eKoHOMIYHUY IHCMUmMYm
Kuiscvrkozo nayionanvno2o mopeoeenbHo-eKOHOMIYHO20 YHIGEPCUMENTY

HOPYIIEHHSA ITPUHIUIIIB MIZDKHAPOJIHOI'O ITPABA
B YMOBAX CYHACHUX I'EOITIOJITUYHUX ITPOLHECIB

MixHapomHe TpaBo, SK 00 €KTHBHO ICHyIOYa KaTeropis 0a3yeTbcs Ha
B3aEMHOMY BH3HaHHI HMOro cy0’€KTamMHM TMEBHOI CHUCTEMU (YyHIAMEHTAIBHHUX
MPaBOBUX AaKTiB, 3aTBEP/DKEHUX MDKHAPOJIHUMHU oOpraHizamisiMu. be3 Takoro
BHU3HAHHA Oyna O HEMOXIJIMBOKO MOOYJ0BAa MI>KHAPOJHHUX BIJHOCHH Ha MPABOBUX
3acamax. OgHUM 13 TaKMX OCHOBOIOJIOKHHX JOKYMEHTIB € Jlekmapariis mpo
OPUHIIMIN  MDKHapOAHOTO TMpaBa. Y HIH PErjJaMeHTYIOThCS Ti NPUHIIMIH
MDKHApPOJHOTO TpaBa, 5Kl € CHOUJIBHUMHM JIJISL YCiX JIep’KaB CBITY 1 3aCTOCOBYIOTHCS
py MIDKHAPOJHIN CHIBIpaIll, a TAaKOX 3 METOI0 BHpimieHHS KOoHQIKTIB. [IpoTe
reONnoJiTUYHA CHUTYalllsl y CBITI € JOBOJII CKJIaAHOIO 1 OararorpanHoro. Tomy
JOCUTh YacCTO CITOCTEPIra€ThCs TOPYIICHHS 3arajJbHOBH3HAHMX IPHHIIUIIIB
MDKHAPOJIHOTO TIpaBa y KOHKPETHHUX MOJITUYHUX CUTYaIlisIX.

Jeknapaiiss 0po MNPUHLMIM MDKHApOAHOTO TpaBa —  MIXKHAPOJHUMA
JIOKYMEHT, BOKJIUBUNA 3 TOYKH 30PY OCHOB MDKHAPOJHOTO IMpaBa HOPMATHBHO-
MPaBOBUH aKT, B SKOMY BH3HAYEHO OCHOBHI MPHUHIIUIIKA MDKHAPOIHOTO IIpaBa,
SKUX HEOOXITHO JOTPUMYBATHCh JepikaBaM 3aUisd JIOCATHEHHS 3arajbHOl
CTaOlIPHOCTI y CBITI Ta CTaJOr0 PO3BUTKY OKpPEMHUX JepikaB Ta CBITOBOTO
CIIBTOBApPUCTBA B LIIOMY.

B nmaniit Jleknapariii BU3HaA4€HO 7 OCHOBHUX IPHUHITUIIB MDKHApOIHOTO TipaBa [1].

Hana Jlexmapariis Oyna mpuiiHsta Ha (oH1 «xonoaHoi Biam» Mixk CPCP 1
CHIA. Ti HeoOXigHIiCTD OyJa MpOAMKTOBaHA 3arpo30i0 TpeThoi CBITOBOI BiMfHU Ta
PETYJISIPHO BUHUKAIOYMMHU KOH(IIKTAMHW MIXK KpaiHaMH COI[IaICTHYHOTO Ta
KaIliTaTiCTAYHOr0  OJIOKiB.  1i OPUUHATTS CTAJIO CBOEPIAHUM  CBIIYCHHSIM
HeOa)kaHHsl KJIIOUYOBUX TPaBIIiB CBITOBOI TOJITHKHA JO BIAKPUTOI OOpOTHOM
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BilicbkoBUMHU MeToaamu. Kpim Toro, [leknapariisi He juilie BU3HAYMIIA [TpaBujia rpu
mix CPCP 1 CIIA, a 1 cTana TUM JTOKYMEHTOM, SIKM CTBOPUB KOHLIETITyaJbHI
3acaJy CIIBpOOITHUIITBA MK YycCiMa Jep)KaBaMU CBITY, pPETJaMEHTYBaB KIIFOYOBI
IpaBuJia IOBEIIHKA HA MIXKHAPOIHIN apeHi.

[Ipore cTaHOM Ha CHOTOIHINIHIN €Hb, OUTBIIICTH 3 ICHYIOUUX MPHUHIIMITIB
MDKHApOJIHOTO IpaBa BUKOHYIOTHCA Yy HEMOBHINM Mipi. Posrisgatoun npuHIun
HE3aCTOCYBaHHS CUJIM 200 3arpo3u CHIIOK0, BAPTO 3ayBaXXUTH, 110 Ha MPAKTHIIl BiH
4acTO ITHOPYEThCA PsiIOM KpaiH cBiTy. 3okpema, Crnomydeni Llltatu mpotsrom
OCTaHHBOTO JCCSITHJITTS 3aCTOCOBYBajdM BIMCHKOBY CHUJy /I TOBaJCHHS
npaBiasunx pexxkumiB B Adranictani Ta Ipaky. Illomo Ipaky HaBiTh He Oyno
Pezomromii Pagu besneku OOH mpo HEOOXiMHICTh pO3MOYATH BIACHKOBI Iii.
[IpuBomoM st BiiHM cTaja 3asiBa NpO HasBHICT, B Ipaky 30poi macoBoro
3HMILEHHS, 10 B pe3ynbrari He miarBepawiocs. Y 2011 poui Biickka HATO
MPOBOJMIN aKTUBHI OomOapayBaHHs JIiBii, 1[0 CHPUSIO MOBAJICHHIO PEXKUMY
Myammapa Kannagi. 3arpo3a cuiaow € MEHII arpecMBHUM, ajie  OUIbII
pPO3MOBCIOJKEHUM  SIBUIIIEM Ha CBITOBIM MOMITHYHIN apeHi. Haitbinpm
JOBrOTPUBAJINI KOH(MIIKT y TaHOMY IutaHi icHye Mix IliBHiuHOIO Ta IliBIeHHOIO
Kopeeto, gK1 MOCTIHHO 3HAXOJATHCA Y CTaHl B3a€MHOI BIMICBKOBOI 3arpo3u. BiiTky
2012 poky 1e mpu3BENO A0 MPUKOPAOHHUX pakeTHuX oOctpimiB. 3 6oky CIIIA
MOCTIHHO JIyHAIOTh MOTPO3M MIOJI0 3aCTOCYBaHHS cuiau mpotu Ipany. B cBoro
yepry, [Ipe3unent IpaHy HEOMHOPA30BO 3asBJISB IMPO HEOOXIAHICTH JIKBiAaIli
I3paimo, sk He3alexkHOI nepkaBu Ta BuUceneHHA e€BpeiB 3 [lamectunu. Lle
TBEPJUKEHHS Yy PI3HIN MIpi MIATPUMYEThCS 1HIIMMU AepxkaBamu binsbkoro Cxony
Ta Kpain Marpu0Oy.

[TpuHIMNIU TEpUTOPIATIBHOI IIUTICHOCTI JEpKaB 1 HEBTPYYAHHS y BHYTPIIIHI
CIpaBU TaKOX ITHOPYIOTbCS Yy Oaratbox BuUIaakax. AsepOailkaH Mae
3amoposkennii KoH(pikT 3 Bipmenieto y Haripaomy Kapabaci. Lle npusBoauts 10
NepIOANYHUX B3a€EMHHUX IMOTPO3 II0J0 MOYaTKy HOBOi BIWHU JijiepaMu JaHUX
KpaiH. @paHily3pki  BiliCbka 4YacTO BHUKOPUCTOBYIOTHCS ISl MPHUIYIICHHS
KOH(TIKTIB Y CBOiX KOJMIIHIX KoJoHIsX (MaBpuranii, Mam, Kort-n’IByapi). ¥
2008 porri I'py3is po3mnoyana 60ioBi il MpoTH HeBU3HAHUX AOxa3ii Ta [liBaeHHO1
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Ocerii, 1m0 MNpU3BEIO N0 I’ SITUAECHHOI POCIMCHKO-TPY3WHCHKOI BiMHH. Jloci
aKTyaJTbHUMHU € MDKeTHIYHI koH(piktu y bochii 1 ['epueroBuni ta Kocoso, mio
Bukurkani arpeciero HATO npotu FOrocnagii y 1990-2000-x pokax.

Takox, arpeciss Pociiicekoi @egeparii npotu YKpaiHH € Tpyoum
MNOPYIIEHHSM  3arajJbHOBH3HAHMX HOPM Ta OCHOBOIIOJIO)KHHUX  IMPHUHIIMITIB
MDKHApOJHOTO TpaBa, y TOMY YHCII WHOTO IMIIEPaTMBHHX HOpPM jus cogens,
OpyTaJIbHIM HEXTYBaHHSM MIKHApOJHUX 3000B’si3aHb, B3SITHX POCIHCHKOIO

Odenepartiero 3a Craryrom OOH, T'enbcinchkum 3akmounuMm Axktom HBCE Ta

IHIIMMH MDKHAPOIHUMH TOTOBOPAMHU 1 JIOMOBIIEHOCTSIMH.

BpaxoByroun CKJIagHICTh TMOJITUYHUX TMPOLECIB Ta HEOOXITHOCTI
JIOCSITHEHHSI  CTaOLIBHOCTI Yy CBITI HEOOXIHO BIANpAIIOBATA JOTPUMAaHHS
MEXaH13MiB IPUHIUIIIB MIXXKHAPOAHOrO mpaBa. i 1boro HeoOX1HO, 1100 KpaiHwu,
K1l HaWOlIpINe MiAHIMAIOTh TUTaHHSA noTpumanHs mpaBa (CIIA, ®paniis,
BenukoOpuranisi, Pocificbka ®epepaiiisi) cami BHUKOHYBJIA MHOT0 HOPMH, IO
JAJeKO HE 3aBXKIM BIJINOBIJAE MIMCHOCTI, BPaxoOBYIOUM IX y4dacTb y psll
CYMHIBHUX IIIOJIO iX ITJTl Ta METOIB MI>KHAPOIHUX KOH(IIIKTAX.

Cnucok 8uKOpuCmaHux oxcepei.

1. Jlexnapaist mpo NPUHLKIN MIXXHAPOJHOTO MpaBa, M0 CTOCYIOThCAAPYKHIX BIJHOCHUH 1
CIIBpOOITHUIITBA MiXJepxkaBamu BiamoBigHo 10 CraryryOpranizamii OO'eqnanux Harriii:
Hexnapauisg, MixHaponuuii nokyment Bin 24.10.1970//[Enextponnuit pecypc]. — Pexum
noctymy:http://zakon0.rada.gov.ua/laws/show/995 569

Bepouuyvka T.A., [13-21-13,
Binnuyvxuit incmumym Ynisepcumemy « YVxkpaina», m. Binnuys,
HayKosull Kepignux.0okmop ginocoii 6 eanysi npasa Baxonox C.M.

IMPOBJIEMHU BU3HAHHA HEBU3HAHUX ABO YACTKOBO
BU3HAHUX JEP/KAB Y MI’KHAPOJHOMY IIPABI

OcTaHHIM YacoM akTyajizyBajiacs mpoOiieMa BU3HAHHS HOBHX JIEP>KaBHUX
YTBOpPEHb. B 3B’513Ky 3 ITUM cepejl HayKOBIIIB 3 MIKHAPOIHOTO MpaBa Ta MOJITUKIB
aKTUBHO IMOYaJId 0OTOBOPIOBATHUCSA JESKI MPOOJIEMH - OCHOBHI KpUTEPil BUSHAHHS
JieprKaB; MOJIITUYHI Ta IPAaBOBI aCleKTH BUHUKHEHHSI HOBOI JIEp’KaBU sIK Cy0 €KTa
MDKHApOJHOTO IpaBa; SKUM YMHOM BIUIMBAaE (1 4M BIUIMBAE B3araji) Ha CTaTyc
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HOBOI JIep>KaBU YaCTKOBE BU3HAHHS 11 MI?)KHAPOHOIO CIJILHOTOIO.

Orxe, HacaMmriepe[ TMOCTAa€ TUTAHHS, MO TaKe MIKHAPOIHO-TIPABOBE
BU3HAHHA? 3arajoM B IOPUIUYHIN JIITepaTypi ICHYE JEKibKa BU3HAuY€Hb. Tak,
M.O. YmakoB BBaxae, 10 «BU3HAHHA - 116 OJHOCTOPOHHIN HOOPOBIIBPHUI aKT
Jep’KaBH, B TKOMY TIPSIMO UM OTIOCEPEIKOBAHO BOHA TMOBITOMIIIE a00 PO TeE, 1110
po3risijae 1HIIY Jiep)KaBy SK CyO’€KT MIKHApPOJHOTO TMpaBa 1 Mae Hamip
OiATPUMYBATH 3 HEo OQiIiiiHI BiZHOCHHHU, a00 MpO Te, IO BBa)Kae BIady, siKa
BCTAHOBJICHA HEKOHCTUTYIIHHUM IIUIIXOM B JIEp>KaBl YW Ha YaCTHUHI ii TepUTOPIi,
JOCUTh €(EKTUBHOIO AJISl TOTO, 100 BUCTYNAaTH B MIKHAPOJHUX BITHOCHHAX SIK
NPEACTaBHUK I[I€] JEp>KaBUM YU HACEJIEHHA BIANOBIAHOI TepuTopiin.llle onne
BU3HAYCHHSI. MIDKHApPOJHO-NIPABOBE BU3HAHHS - «IHCTUTYT, Ha OCHOBI SIKOTO
ICHYIOYl JepkaBu a00 MDKHApOJHI opraHizaiii BCTaHOBJIIOIOTH O(iIiiiHI abo
Heodi1iiHI, TOBHI a00 HE TTOBHI BIJTHOCHMHU 3 HOBUMH CYO’€KTaMU M1KHAPOHOTO
npaBa»[1].

Sx Oauumo, HaBeJAEHI BHU3HAYEHHS MIKHAPOJHO-IIPABOBOTO BHU3HAHHS
CYTT€BO BIJIPI3HSIOTHCA OJHE BIJ OJHOTO, IO TMEBHOK MIPOI CBIAYUTH MPO
pPO3IIMBYATY CYTHICTh 3a3HAYEHOrO MOHATTA. [0 ChOTOJHI €THOCTI B LILOMY
NUTaHHI Ccepell IOPUCTIB-MDKHAPOJIHUKIB HE ICHYE, MOXIMBO 4Yepe3 Te, IO
BU3HAHHS HOBHX JIEp’KaB Jy>K€ TICHO MOB’s3aHE 3 MOJITHYHOIO CKIIAJ0BOIO, TOOTO
3 JJOCUTh IMHAMIYHUMH T'€ONOJITUYHUMH 1HTEpecaMH KpaiH, B TOMY YHUCIl i 3a
paxyHOK HOBUX JIEPKABHUX YTBOPEHb.

[cHy!OTH N1BI OCHOBHI T€Opii IIOAO CYTHOCTI Ta IOPUAMYHOIO 3HAYEHHS
BU3HAHHSA JIEp)KaB: KOHCTUTYTHBHA 1 IeKJIapaTUBHA.

KonctutyTuBHa Teopis mepenbayae, MO0 HOBa JEp)KaBa CTa€ Cy0’ €KTOM
MDKHApOJHOTO TMpaBa JHIINE BHACHIJOK BHU3HAHHS 1i I1HIIMMHU JIep>KaBaMHu.
BiamoBimHO 10 JAekiIapaTMBHOI Teopii - JepkaBa OTPUMYE MIKHAPOIHY
paBOCYO’€EKTHICTH caMUM (DaKTOM CBOTO ICHYBAHHS, a BU3HAHHSI JIMIIIE KOHCTATYE
3a3HauYCHY MPABOCYO’ EKTHICTh.

MixHapoIHO-TIpaBOBE BU3HAHHS, 3a3BUYail, Mae aABi popmu: de-jure i de-
facto. De-jure - moBHe octarouHe odiliifHe BU3HAHHS, K€ CBITYUTH MPO OakaHHS
CTOPOHHM, SIKa 3JIICHIOE BU3HAHHS, BCTAHOBUTH 31 CTOPOHOIO, SIKa BHU3HAETHCH,
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JTUTIJIOMAaTUYHUX BIIHOCHMH B MOBHOMY o0Ocs3i. De facto - cmeumdiuna dopma
HEMOBHOTO THUMYacoBOro BH3HaHHS. Busnanus de facto moxxe mpus3BOIUTH 10
BCTAHOBJICHHSI KOHCYJIbCHKHUX BiTHOCHH [2].

3aranoMm, «HeBH3HaHI ab0 YaCTKOBO BHM3HaHI JAEpKaBU» - 1€ TOJITUKO
TEPUTOPIaNIbHI YTBOPEHHS, SIKI MAalOTh MEBHI HEOOXiAHI aTpuOyTH AEpKABHOCTI,
ajie B TOM e Yac HE MArOTh MOBHOTO a00 YAaCTKOBOIO BHU3HAHHS MIXHAPOIHOIO
CHUIBHOTOIO, & OTXKE i HE MalOTh MOXKJIMBOCT1 BUCTYIIATH MOBHOIIIHHUM CY0’ €KTOM
MIKHApOJIHOTO TpaBa.

[TosiBa HOBHX HEBHM3HAHMX a00 YACTKOBO BHU3HAHMX JEpKaB CBIIYUTH MPO
HaraJlbHy HEOOXIJHICTh BHPOOJICHHA €JUHUX MPUHLMIIB MIOJ0 I1HCTUTYTY
BU3HAHHS HOBOCTBOPEHUX JEPKaB 3 OOKYy MIXKHAPOAHOI CHUILHOTH. BimcyTHicTh
€IMHUX MDKHApOAHUX JOKYMEHTIB IIOAO BpPETYJIIOBaHHA LUX MpoOJeM, SK
IPaBUJIO, MPU3BOAUTH /10 MOCHUJIEHHS HANpyTd B OKPEMHUX PEriOHAX 1 HACHIIKH
MOXXYTb OyTH TpariuHMMH HE JIMILE Ui CaMUX JAepXkaB, a ¥ I MIKHapOJHOI
O€3MeKH B LIIIOMY.

BpaxoBytoun Te, 1m0 KOXXHE HOBE JEp)KaBHE YTBOPEHHS Ma€ BIIACHY
ICTOPil0 BUHUKHEHHS, JMOLUIBHO BUBYATH HEBU3HAHI JEpKaBU B KOHTEKCTI TUX
KOH(IIKTIB, SIKI ¥ TPHUBENM [0 TMOSIBU HOBUX JAEpKaB. AHATI3YIOUM TE€HE3Y
ETHIYHOTO KOH(QUIIIKTY, B pe3yJbTaTl SKOTO IOCTajla HOBa Jepi)KaBa, MOXHA
BU3HAYUTH OCOOJMBOCTI KOXHOTO TakKoro KOH(MJIKTY Ta CHPOrHO3yBaTH
MEPCTIEKTUBH 3MIHU CTaTyCy HEBU3HAHOI JiepKaBu. Tak, poCIChbKUNA TOCTITHUK A.
I'. bonblIakoB BHOKPEMHB psJl MapaMeTpiB, HEOOXIIHHUX [JIi KOMIUIEKCHOTO
aHamizy (eHoMeHa HEBM3HAHOI JepkKaBU: 1) ICTOpis BHUHHMKHEHHS, aHai3
eTHIYHOrO a00 KOH(ECIHHOTO KOH(IIKTY Ta OCHOBHI €Tald MOr0 PO3BHUTKY; 2)
€()EeKTUBHICTh TEPETOBOPHOTO TMPOIECY, MOCEPEAHUIITBA, IUIAHIB MHPHOTO
BperytoBanHs; 3) (GopmyBaHHS  JIep)KaBHOCTI, EKOHOMI4YHOi 0a3um  Ta
rOCIOJIaPCHKOT0 KOMIUIEKCY; 4) CTYIMIHb JEMOKPATUYHOCTI MOJITHYHOTO PEXHUMY;
5) HasBHICTH/BIJCYTHICTh MOXJIMBOCTEH IMOBEPHEHHS HEBU3HAHOI AEp>KaBH 0
CKJIaJy METPOIIOIii a00 MOKIIMBOCTEH IJIsl ICHYBaHHS K HE3aJICKHO1 JIep KaBu; 0)
3aIliKaBJICHICTh CBITOBUX Ta pETiOHAJBbHUX TpaBIiB Yy 3MiHI ab0 30epekeHH1
CTaTyCy 3a3Ha4€HOI HEBU3HAHOI JIepkaBu [3].
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Bigznaunmo, 1o B MIDKHApOJHOMY TIpaBl BIJICYTHI HOpMH, SKi O
oOMeXyBalnu MpaBo OyAb SIKOI Jep)KaBH BH3HABAaTH JEP)KaBHE YTBOPEHHS, IO
BUHUKJIO B pE3yJlbTaTi caMOBU3HaueHHA. Hampukmnan, MibKHapOAHO-IPABOBE
BU3HAHHA JepxkaBu de-facto MoxmuBe y ¢Gopmi MiAMNHCAHHA JBOCTOPOHHIX
TOPrOBO-€KOHOMIYHUX JIOTOBOPIB, JOTOBOPIB MPO TyMaHITapHY AOMOMOTY, SKi
BU3HAYAIOTh BITHOCUHU MIXK JIepKaBaMHU.

Boanouac, icTropis BHMHUKHEHHS Ta TOJAJibIIOTO ICHYBaHHS HOBHX
JIEp’)KaBHUX YTBOPEHb CBIAYUTH MPO Te, MO (EHOMEH HEBU3HAHMUX JEp)KaB HE
MOJKE€ JIOCIHIKYBAaTUCS BUKIIOYHO 4epe3 MOHATTS (OpMajbHOI IOPHUCIPYISHIII,
OCKUIbKA caM (pakT BU3HAHHS, HacaMIlepel, € MOJITUYHUM akToM. A Qopmu i
CTYIIHb BU3HAHHS BU3HAYAIOTHCSI BUMOTAMH PEAIbHOT MOTITHKH.

OTxe, BU3HAHHS HOBOI JIEp>KaBH, 3 OJTHOTO OOKY € MOJITHYHUM aKTOM, a 3
IHIIOTO - 1HCTUTYTOM MIDKHApOJHOro mpaBa. Ha Mow QyMKy, ChOTOJHI MOXHA
pO3MIISIIaTA 3a3HA4YEHy MPOOJIeMY JIMINE B TMOJITHYHIN TUIONIMHI, OCKUIBKUA OYIb
sKa HOBa JIep)KaBa € pe3yabTaTOM 3aCTOCYBAaHHS MpaBa HaIllli HA CAaMOBH3HAYCHHH,
10 CYNEPEUUTh HIIN TPaBOBIA HOPMI - TEPUTOPIATBHIHN IIUTICHOCTI JIEPKaB.

ChorogHi mnuUTaHHS BU3HAHHS a00 HEBU3HAHHS HOBUX JIEp’KaB TICHO
MOB’5I3aHO 3 MOJUIOM CBITY Ha TJI00alibHI cepu BILUIMBY. 3 OrJsiAy Ha 1e, JAesKi
JOCIIITHUKY PO3TIISAAIOTh aKT BU3HAHHS 4epe3 MPU3MYy KOJEKTHBHOI OE3MeKu 1
O00poTHOM 3 MiXKHApOJHUM TepopusMoM. 3okpema, E. I'. JIaxoB 3a3Hagae: «3
MPaBOBOi TOYKH 30pYy, BU3HAHHS - II€ TUTAaHHS MIDKHAPOJHOI Mi€3JaTHOCTI 1
M1XHApPOIHOT MTPABO3/AaTHOCTI KOHKPETHOI JepKaBu. SIKIIO JAepaBu HE BU3HAIOTh
AKy-HeOyb KOHKPETHY JIep’KaBy, a BOHA iCHye, MOBa TIOBHHHA WTH TPO Te, IO 3
TOYKH 30pY MDKHApPOJIHOI CIIJFHOTH BOHA CTAa€ [I€3IaTHOIO BiApazy MicIs
CTBOPEHHSI, a OCh MPABO3JAATHOIO BOHA HE MOXe OyTH, OCKIJIbKUA HE Oepe ydacTh y
BIJIMOBITHUX MIKHAPOJHUX YTOJaX 1 MibXKHApOIHIN cmiBmpari [4].

AHami3 HayKOBUX JOCTIPKEHB IOJ0 MPOOJIeM BHU3HAHHS HOBOCTBOPEHUX
JIEp’KaB J]a€ 3MOTY BHOKPEMUTH €Kl MOXJIMBI KPUTEPIi, 3 IKUMU TEOPETUUHO
MOKHA 3a0€3MeUnTH BU3HAHHS JepxkaB. /[0 Bke ICHYIOUUX KPHUTEpIiB, TAKUX SK
€THIYHA OJTHOPIAHICTH PETiOHY, 110 BIAOKPEMHUBCS; 1CTOPIS MUTAHHS 111010 HAsIBHO1
JVCKpPUMIHAIIT 332 €THIYHUMM YU PENIrMHUMHU O3HAKaMU; CIIPOMOXXHICTb HOBOI1
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JIep’KaBU 1CHYBATH CaMOCTIMHO, a TaK0oX 4Yu OyJIO IPOTrOJIOIICHHS HE3aJEeKHOCTI
€IMHUM CIIOCOOOM BHUPIIIEHHS NpoOJeM ICHYBaHHS IEBHOI Tpynmu JIOAEH y
JiepkKaBi, BiJI IKOT BOHA BLIUIAJIACS, MOYKHA JTOAATH III€ KiJbKa acIeKTiB, a caMe:
1) Yu Oyna 3rofa MaTepuHCHKOI JAep:KaBH HA BIIOKPEMJICHHS ii YaCTHHH, a00 UM
BI0YI0CS 1€ BIJOKPEMIICHHSI MUPHUM IIIJISIXOM?

2) Uu ™Mae HOBOCTBOpEHa JepKaBa BIACHY TMOJITHYHY €JITy, sKa
OIATPUMY€ETbCA  OLIBINICTIO HACENEHHS PETiOHy 1 34aTHa YOpaBIATH 1
KOHTPOJIIOBATH BJIACHY TEPUTOPIIO?

3) Uun mae HOBa jaeprkaBa BJIACHI BiIaaHI (IONITHUYHI) IHCTHTYTH, SKi
3MOXKYTh 320€3MEYUTH ICHYBaHHS HOBOTO JIEP>KaBHOTO YTBOPEHHSI?

4) Yu 3a0e3medeHo IOPUAMYHE Y3TOJUKEHHS (MPUUHATTA HEO0OX1THOI
3aKOHOJAaBUOi 0a3u) CIIBICHYBaHHS BIJIOKPEMJIEHOTO PETIOHY 3 MATEPUHCHKOIO
JIEP’KaBOI0 Ta 1HIIMMHM €THIYHMMHM MEHIIMHAMH, SIKI MPOKUBAIOTh HA TEPUTOPII,
110 BIJOKpeMusacs?

5) Uu MoxnuBe peanbHe 3a0e3MedeHHs MOJITUKU J00poCcyciiAcTBa 3
KpaiHaMH - cycifiamu (perioHajibHe CIiBpOOITHUIITBO)?

Jlocuth 11IKaBOIO 100 HEBU3HAHMX JepkaB € MoHorpadis [leona
I'ennenxeiica «CripHi» JAep)KaBU B CBITOBIM MOJITHLI»Y, MPUCBAYEHA aHaJi3y
npo0jeM HEBU3HAHMX Jep)KaB, 1CTOpIl 1X BUHUKHEHHS, CYYacHHX peatiid
ICHYBaHHS Ta TOJANBIIOI MEPCIEeKTUBH IX PO3BUTKY. Tak, aBTOp BBOAWTH JO
HAyKOBOTO 00Iry TMOHSTTS «cmipHi» AepxkaBu (contested states). Ilum moHSTTSIM
BHU3HAYAIOTHCS BCl KBa31Aep:KaBHI Cy0’ €KTH, SK1 MParHyTh (pOpMaIbHOrO BU3SHAHHS
BJIACHOI HE3aJIeKHOCTI, OHAK 3 PI3HUX MPUYMH HE MOXKYTh HOro oTpuMaTu. s
aBTOpA «CHIPHI» JEp>KaBW» - MOHATTA OUTHII MIMPOKE, HDK HEBU3HAHI JIEpPKaBH,
OCKUIbKH, Ha AYMKY ['enjenxeiica, yHiBepcalbHUN 3arajibHO NPUUHATHA KPUTEPIi
ydacTi B CIIBTOBApUCTBI JiepkaB, BIACYTHINH, a de- facto BHU3HAHHS OKpeMHX
JepKaB € 4aCTKOBUM. bBiibllie TOro, MOBHICTIO HEBH3HAHMX JIEp)KaB B3arail He
icHye, Oy ska HOBA JepKaBa, 1110 MPOiCHyBaJla ACSIKUN 9ac, Ma€ CBOTO «IIOKPOBH
TeNs»,  SKUM ~ HAJeKUTh O  KOJa  JIaBHO  BU3HAHMX  JICPXKaB.
ABTOp JIOBOJUTBH, IO MDKHApOJHA CIUJIbHOTa BHU3HAE ab0 HE BH3HAE HOBI
JIEp’KaBH, KEPYIOUMCh BJIACHUMHM Jl0OKa3amMH aouiabHOCTI. Kpim Toro, mepeBakHa
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OUMBIIICT, CyYacCHHMX HOBHMX Jep)KaB BUHHMKJIA B PE3yJbTaTi €THOKOH(DECIHHUX
KOHQIIKTIB 1 cemecii, TOMy OKpeMi KpaiHM BIAMOBISIOTbCA I1X BH3HABATH,
MIKIYHYHUCH TIPO BIACHY TEPUTOPIAJIbHY IIUIICHICTS [5].

AHani3 cuTyalii HaBKOJO HEBHU3HAHUX JEp>KaB JaB 3MOTY 3pOOUTH
BHCHOBOK IO T€, IO BU3HAHHS «CIIPHOI» JEp’KaBH, 3a3BUYai, 0a3yeThCs Ha
MOJIITHYHUX MOTHBAX, a HE Ha MOpaTbHHUX a00 MpaBoBUX 3acaaax. [loganpma goss
TaKoi Jep>KaBU 3aJCKUTh BIJl EBOJIOIIi CITIBBITHOIICHHS CHJI, HAsSBHOCTI
e(DeKTUBHUX, KOMIIETCHTHMX 1 3aIllKaBJICHUX Yy 3aBEPIICHHI KOHQIIIKTY,

MOCEPETHUKIB, a TAKOXK OaKaHHs CTOPIH KOH(MIIKTY UTH HA KOMIIPOMICH.

Cnucox sukopucmanux oxcepei.:
l.Urnarenko I'. B. u Tuynosa O.U. - M.: HOPMA-UH®PA-M, 1999. - C. 256.
2.Enextponnuii pecypc. - Pexxum noctymy: http://www.advokat-didenko.com/glossary/253/
3.bonbmakoB A.I'. HempusHaHHBIE TOCyAapCTBa MOCTCOBETCKOTO MPOCTPAHCTBA B CHUCTEME
POCCUICKMX HAllMOHAIbHBIX UHTepecoB. [EnexktpoHHuii pecypc] - Pexum gocrymy:
http://www.politex.info/content/view/413/30
4. Amagsckuiib., AnanpeBaE. O Bompoce mpusHaHus rocynapct. - [EnekTponHuii pecypc]. -
Pexxum moctymy: http://moldova.i-learn.co.uk/ru/article/ default.aspx/1252
5.Tpounkuit M.A. Ilena HenpuzHanus. MexIyHapO HBIE TIPOIECCHl [DIIEKTPOHHBIN pecypc]. -
T.7.-2009. - Ne 2. - C. 138-141. Pexxum noctyny: http://www. intertrends.ru/ twenty/016.htm

Bnacrk 1.A,. 113-21-13,
Binnuyoxuit incmumym Yrnieepcumemy « YVxkpaina», m. Binnuys,
HayKosull Kkepignuk:ooxkmop ginocodii 6 eanysi npasa Bakontox C.M.

POJIb HAIIIOHAJIBHOI'O 3AKOHOAABCTBA B CUCTEMI
JUKEPEJI MIZKHAPOAHOI'O ITPABA

HamionaneHe  (BHYTpIIIHBOJEPKaBHE) 1  MDKHApOJHE  TPaBO €
CaMOCTIMHHMMH, ajie B3a€MOIOB'A3aHUMHU CHCTEMaMH IpaBa. SIKII0 HalllOHAJIbHE
IpaBO pEryjal€e BIJHOCMHM BCEpEAMHI KpaiHW, TO 3a JONOMOTOK HOpPM
MIKHAPOJHOTO MpaBa PEryOI0ThCS BITHOCUHU MK Jep>KaBaMH Ta IHILIMMU HOTO
cy0'eKTamu, y3roJ[XKyrOThCs 111 BIAIHOCHHHU, 1 JIUIIIE B pa3i MOTpeOun 3a0€3MeuyroThCs
KOJICKTUBHUM TpPUMYyCOM. SIK HOpPMH MDKHApOJHOTO TIpaBa HE MAalOTh
Oe3nocepenHboi Jii B HAI[lOHAJIBHOMY IpaBl JEpPXKaB-yUaCHHUIb MIXKHAPOIHOTO
CHIBTOBAapHCTBA, TaK 1 HOPMH HAI[IOHAJILHOTO (BHYTPIIIHHOAECPKABHOTO) MpaBa He

3aCTOCOBYIOTBCSl Y MI>KHAPOIHO-TIPABOBIH cdepi.
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Jlkepena MIXKHApOJIHOTO IpaBa — II€ 30BHIMIHSA (opma BUpa3y HOpM Ta
OCHOBHUX MPUHIUIIB MI>XHAPOTHOTO MIPABA.

[Ipouiec ¢opMyBaHHSI Cy4acHOI CHCTEMH JDKEpEsl MIXHApOAHOrO IpaBa
3acBiIUye, IO JACSIKI 3 JDKEpela MIKHAPOJHOTO IpaBa CBOTO Yacy BiIirpaBaliu
CYTTEBY poOJib y (pOpMyBaHH1 Ta pO3BUTKY MI>XHAPOJHOTO TIPaBa.

AHami3 Teopii Ta TPaKTUKH MDKHApPOJHOTO MpaBa HaJla€ MOXKIIUBICTh
CKJIACTH TEPETK THX JIKEPET, Kl 3aCTOCOBYIOTHCSI HA Cy4YaCHOMY €Tall pO3BUTKY
MDKHApOAHOro TMpaBa. HalOuIbInl 3araibHOBU3HAHUM € TIEpeNiK  JKEepel
MDKHApOIHOTO TpaBa, SKUW MICTUThCS y cT. 38 Mixkuapoanoro Cynmy OOH.
BiAnoBilHO OCHOBHUMH JDKEpeIaMd MIKHApPOAHOIO IpaBa € MDKHAPOJHUI
JIOTOBIp Ta MDKHapoAHUM 3BuYail. Takok posib JKepela BHU3HAETHCA U 3a
3aralbHUMH TIPUHIUIIAMHU TIpaBa, Xo4ya IMpaKTHKa JOBOAHWTH, IO 3arajbHi
IOPUHLMIN TpaBa HAATO PIIKO 3aCTOCOBYIOTHCS, OTKE, MOXYTh PO3IIISAIATHChH
JMIle SK JOMOMDKHI Jpkepena. Kpim Toro, 1o JONMOMDKHHUX JIKEpEn Hallexkarb
pilIeHHs] MDKHApOJHHUX OpraHi3aliid Ta CyJOBHMX YCTaHOB, a TaKOX JIOKTpUHA
MDKHAPOHOTO TpaBa.

HanioHansHe npaBo CIIyKUTh CBOEPITHUM JIKEPEIOM MIKHApOAHOIO MpaBa,
OCKUIBKM HOPMU MIKHAPOJAHOTO MpaBa CTBOPIOIOTHCS B PE3YNbTATI YTOIU MIK HOTO
Cy0'€eKTaMH - CYBEpEHHUMH JepXaBaMH, IEPEBaXHO 3 METOK 3aJ0BOJICHHS
HaIllOHAJIbHUX 1HTEPECIB.

HamionanpHe mpaBO BH3HAUa€ oOpraHizailio 1 OiSUTBHICTH Jep)kKaBH, i
NOJIITUKY HE TUIBKM BCEPEIWHl KpaiHuM, a W Ha MDKHApOJHIM apeHi; uepes
30BHIIIHIO TMOJITHKY 1 JMIUIOMATiIO 3aTBEPIKYE€ MPaBOBI HOPMHU 1 MPUHIUIIH,
3aKpITUICHI B MOpaJbHIA CBIJIOMOCTI CBOTO HapoOAy, BITUYM3HSIHUX HOPMATHUBHO-
MPABOBHX aKTaxX 1 TUM BIUIMBAE HA MIKHAPOJIHE MPaBO.

HeoOxigHicTs 00'eHaTH TOTEHINIA] JBOX CHUCTEM (HAI[IOHAJIBHOI 1
MDKHApOJHOI) Yy CHpaBi JOCSATHEHHS Ta OXOPOHHM BUIIUX IIHHOCTEH JIONCHKOT
[MBLTI3aI] BUMAarae BiJl 30BHIMIHBOMOJITUYHOI JISUIBHOCTI KOXHOI Jep’KaBH
MPUBHOCUTH B MIKHAPOJIHE MPABO YCIIXW HAI[IOHAJIHHOTO TpaBa, 3 ypaxyBaHHIM
SKUX BOHO OHOBJIOEThCA. HopMM HalllOHanbHOTO MpaBa, MIO BiIOOpPaXKaroTh
HalllOHAJIbHI 3BUYAi, TpajuIlii 1 € 00'€KTUBHUMHU 3aKOHOMIPHOCTSIMU COI1aJIbHOTO
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OyTTs, Oyayuu TpaHC(HOPMOBAHMMH B HOPMH MIKHApOJHOTO MpaBa, CIYTYIOTh
JDKepesiaMyd MIDKHApOIHOTO MpaBa, 30KpeMa CIPUSIOTh BUHUKHEHHIO MI>KHAPOIHHUX
3BUYAIB.

3a CTPYKTYypoIO MDKHApoJHE TpPaBO HaOMMKAETbCA IO  CTPYKTypHU
HaI[lIOHAJIBHOI CHCTeMH TpaBa (TOALT HA TPUBATHE 1 MyOIiYHe, HAsSBHICTh raly3ei
mpaBa - EKOHOMIYHE, KOCMIYHE, TOBITPSHE, MOPCHKE, OXOPOHH JOBKLILJIA,
KpUMiHAJIbHE MPaBO Ta 1H.).

MixHapogHe TMpaBo, HOr0O HOPMH 1 NPHUHIMIIM BHU3HAYAIOTh 1ICHHY 1
HOpPMAaTHBHY OCHOBY HAIllOHAJILHOTO MpaBa. 3arajbHOMIOACHKI MPUHIIUIHN 1 HOPMH,
0 MICTIAThCS B MDKHApOJAHOMY IpaBi, BUMararoTh BijJ HaI[lOHAJIBHOIO IIpaBa,
3aKOHIB KpaiHu OyTu ix XpaHurtensiMu. Hopmu mpaBa, mepin Hik CTaTu YaCTHHOIO
HaIlIOHAJILHOTO TpaBa, MEPEBIPSAIOTHCS HaA BIAMOBIAHICTD 3arajibHOMIOICHKUM
IIHHOCTSIM, IO MICTATHCS B MDKHapojgHoMy mpaBi. KoHcTUTyIil psay JepkaB
3aKpIIUIIOIOTh OCHOBHI TMPHUHIMIIKA 1 HOPMH MIXKHAPOJIHOTO IpaBa, CTBOPIOIOTH
IOpUIMYHI TrapaHTii TOro, IO i NOPUHUMOM 1 HOpMU OyAdyTh BpaxoBaHI
JIep>)KaBHUMU OpraHaMu 1 MOCaJI0BUMH 0CO0aMu y BHYTPIIITHbOMY JKUTT1 KpaiHU.

VY mnpoueci ykJIaaeHHS JepKaBOI0 PI3HUX MIKHAPOJHUX JOTOBOPIB (Yrof,
KOHBEHIII}), MIANUCaHHS MDKHAPOJHUX JACKJapalliif, BCTynmy B MIDKHapOIHI
opranizaiii (Bctyn Ykpainu q0 PE€) HaiioHansHe mpaBo 30aradyeTbes 3a paxyHOK
MiKHapoaHoro. [Ipuknanom 3B'43Kky MK HAI[lOHAIBHUM 1 MIXKHAPOJAHUM MTPABOM €
dbyHIaMeHTallbHA 3acajla MIKHAPOJHOTO TpaBa pacta sunt servanta ("moroBopis
Tpeba nmorpumyBaTuca'). 3acToCyBaHHS HOPM MDKHApOAHOTO TpaBa y
BHYTPIIIHBOJAEPKAaBHIN cdepi 3yMOBJIEHE NPUHIIMIIOM CYMJIIHHOTO BHUKOHAHHS
MDKHapoaHuX 3000B's13aHb (bona fides), a Takox dopmynoro crarri 27 BimeHcbkoi
KOHBEHIIIT PO MPaBO MIXHAPOAHUX JOTOBOPIB: "YYacHUIL HE MOXKE MOCUIIATHUCS
Ha TIOJIOKEHHS CBOTO BHYTPIIITHHOTO MpaBa SIK BUIPABIAHHS MO0 HEBUKOHAHOTO
HEI0 JOTOBOpY". 3a JOMOMOTOI0 MIKHAPOJHUX JIOTOBOPIB, YTrod BimOyBa€eThCS
yHi(IKaIls psiay raimy3ed BHYTPIIIHbOAECPKABHOTO MpaBa, TOOTO MPUBEIACHHS 10
€MHOCTI MPABOBUX HOPM, IO JMIIOTh y MeXaxX pI3HUX JepkaB 1 Jep KaBHUX
yTBOpeHb. Hampukinaza, nepkaBa 3a JIONOMOIOI0 HOPM MIKHApPOJIHOTO IpaBa
BCTAHOBJIIOE IIMPUHY TEPUTOPIATIBHOTO MoOps abo CTaHIApTH  OXOPOHU
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HABKOJIMIITHBOTO CEPEOBUIIA YU TIPaB JIOAUHU, TOOTO Yy TaKWM CMOCIO peami3ye i
KOHKPETU3yE€ HOPMHU MIXKHAPOJIHOTO TTpaBa. HopMu BHYTPINIHBOAEPKABHOTO MTpaBa
HEPITKO KOPUTYIOThCA TMPU BCTYIl JepXaB y MIDKHApPOAHI 1 €BPOMNEHCHKI
opranizamii. Tak, mpu BcTymi Ykpainu no Paau €Bponu mopsin 3 parudikaiiiero
€Bporelicbkol KOHBEHIIIT PO 3aXUCT MpaB JIOIUHU 1 OCHOBOMOJIOKHHUX CBOOOJ SIK
000B'sI3KOBa yMoOBa Oysia BHUCyHyTa paTu(ikallis ITPOTOKOJIY 10 KOHBEHIIT Mpo
CKacCyBaHHSI HOPMH, 1[0 CAHKIIIOHY€E CTpaTy.

Cnucok 8UKOpUCMAHUX OdHCepeL:
1. BaitmyparoB M.O. Mixxnapoane npaso. — X.: «Omicceii»,2002.
2. Muponenko [.B. “MixHapoaHe nmpuBaTHe npBo”’/ HaBYanbHUH nocioHuK/ - K. 2011
3. Mixnaponne npaBo: miapy4ynuk / Jlinkan B.A., Aatunenko B.®., AxynoB C.O. Ta iH../ ar.
Pen.- B.A. Jlinkana.—K.: KHT,2009.

Tkauyk I.M.,[13-21-13,
Binnuyvkuu incmumym Yuisepcumemy « Yepaina», m. Binnuys,
HayKosuul Kepignux. 0okmop ¢inocoii 6 eanysi npasa Baxonox C.M.

MNPABOHACTYIIHULTBO YKPAIHU MICJIAA PO3IIALY CPCP

[IpaBoHAaCTYMHHUIITBO— 1I€ TIEpeXiJ]l MpaB 1 000B’S3KIB BiJ OAHOrO Cy0’€KTa
MIKHApOJIHOTO TpaBa 10 1HImoro. [IpaBoHACTyMHUIITBO Ma€ MicClle, KOJU B CHILY
pi3HMX TpuuuH (po3mamy, o0 ’€AHAHHS TOIO) YTBOPIOIOTHCS HOBI JIepkKaBU 1
BUHHUKAE HEOOXIJIHICTh 3’sICyBaTH, SIKi MpaBa 1 O0OB’SI3KU JEprKaB-MONEPEIHUIb
NEPEXOAATH 10 HOBOCTBOPEHHUX JIEPHKAB.

BuainaroTs Taki mijicTaBu NMPaBOHACTYITHUIITBA!

* pu 00'€THAHHI ICHYIOUHUX JIEPXKAaB;

* IIpY TIOJILTI JIEPIKAB;

* MIpY B1JIOKPEMJICHH1 YaCTUHU JI€PKABU;

* [IpY NIEPEXO1 YACTUHU TEPUTOPIi JEpKaBU JI0 1HIIOI AEp>KaBH;

* IpU TOBHOMY 3HHMKHEHHI (JIIKBifaiii) OJHIET aepxkaBu sK cyO'ekra
MI>KHApOJIHOTO TTpaBa 1 BAHUKHEHHI Ha ii MICI[l 1IHIIMX JepkaB (Hanpukia, y 1949
p. Bunukiu ®OPH 1 H/IP 3amicte Himeuuwnu; y 1991 p. mpu posmami CPCP
BHUHUKJIM HOB1 HE3aJIeXKHI JIEp’KaBU, y TOMY YHCI YKpaiHa).

Mixknaposaui goroBopu konuiiHboro CPCP npo kopoHu Ta iXHI pekuMu
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TOPKAIOThCS 1HTEPECIB YCIX JIepKaB-IIPaBOHACTYIHUIlb. BiAmoBiIHO 110 HOpM
MDKXHApPOJHOTO TMpaBa, HANPUKIIAJ MPUHIMITY HEMOPYIIHOCTI KOPAOHIB, M. 2a CT.
62 BineHChKOi KOHBEHIIII MPO MpaBO MDKHAPOIHUX JOroBopiB 1969 p., ct. 11
BizeHChKO1 KOHBEHIIIT MPO MPABOHACTYIHUIITBO JEpKaB 110,10 AoroBopiB 1978 p.,
NPABOHACTYIHUILITBO JIep>)KaB HE TOPKAETHCA BCTAHOBJICHUX JIOTOBOPOM
KopZoHiB[6]. Ha mijxcraBi 1pOTO J€p’KaBU-HACTYIIHMII TMOBUHHI TMIATBEPIUTH
nepxaBHi kopaoHu komuimrHboro CPCP, mo mponsraioTe mo iXHiid TepuTopii, 3
TpeTIMH  JiepKaBaMu abo  (iKCyBaTH iX HACTYIIHUMH JIOTOBOpamMH 3
IPUKOPAOHHUMU JepkaBaMu. KopaoHu MiXK Jep:kaBaMHU-HACTYIHULIA-MH, 3T1THO
31 cT. 34 Binencwkoi koHBeHIll 1978 p., MOBHUHHI 30iraTucs 31 CTApUMH MEXaMu
aamiHicTpatuBHO-TepuTopianbHoro nonimy CPCP[ 1 ]. Vkpaina, Hamnpukiafn,
BUpIIIIY€E 11€ TMUTAaHHS 3T1IHO 3 HOPMaMU MIKHApOJHOrO TpaBa y CT. 5 3aKOHY
VYkpainu npo IIpaBoHactynHunTBo YKpainu B Takuit croci6: «Jlep:xkaBHuil KOp1oH
Corozy PCP, 1m0 BiIMEXOBY€E TEpUTOPiI0 YKpaiHU BiJ 1HIIMX JEpKaB, 1 KOPJOH
MK YKpaincekoio Ta binopycskoro PCP, PPOCP, Pecnyb6iikoro MoinjgoBa 3a
ctaHoM Ha 16 nunHs 1990 p. € Aep:kaBHUM KOpJIOHOM YKpainu»[ 3 ].

[TpuknamoM MPaKTHYHOTO MiAXOAY YKpaiHM J0 BHUPILMICHHS MUTAHHS PO
[IpaBOHACTYMHULITBO ABOCTOPOHHIX MDKHAPOJHHMX JOTOBOPIB € YKIaJ€Ha B
pe3ynbrari oOMiHy HOTamu yrozaa Bif 10 TtpaBus 1995 p. mixxk CIJIA 1 Ykpainoro
po T€, 0 OCHOBOIO JBOCTOPOHHIX YIOJl, YKIaJEHUX MK LIUMH KpaiHamu, Oyia
cT. 34 Binencbkoi kouBeHiii 1978 p. Y pe3ynbTari MOJOTOBIPHOTO PO3TIISTY
bOTO MTUTaHHS JBOMA CTOPOHAMHU OYJIO BHPILIEHO, IO OJHI JOTOBOPH 3acTapuiu,
Ipyri He MOXYyTb OyTHM 3acTOCOBaHi, a TpeTi, 3a3HaueHi B JlojaTky,
PO3TIIAIATUMYTHCS SIK YWHHI.

[Ticnsa moxiny CPCP Ha okpemi He3alIexkKH1 JIep>KaBU BUHHUKIM MPOOJIEMHU,
NOB'sI3aHI 3 MPABOHACTYIHUITBOM JEpXaB IIOJ0 JEP>KaBHOI BIIACHOCTI,
HacaMmIiepea 3a KOPJAOHOM, 1 jepkaBHMX Oopri.3rigHo 3 JloroBopom mpo
[IpaBOHACTYMHUIITBO IIIOJI0 30BHIIIHLOTO Jep>kaBHOro Oopry i1 akTuBiB Coro3y
PCP Big 4 rpynus 1991 p., nepxkaBu-npaBonactymauili CPCP(15 pecry6imik Ta
CPCP sk nepskaBa-mnorniepeAHuIs), Oepydd 10 yBard MNPUHUMUIN MiXKHAPOIHOTO
npaBa 1 HacTaHOBH BineHcbhKo1 KOHBEHIIIT 1po [IpaBoHACTYIHHUIITBO JIep>kKaB 11010
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JIepKaBHOTO MaifHa, Jep)KaBHUX apxiBiB Ta JAepkaBHUX Ooprie 1983 p.,
JIOMOBIJIMCSI TIPO T€, IO YacTKa KOXKHOTO 3 HHX Yy 3arajbHiii cymi Oopry Ta
aKTUBIB, sIKa& BHU3HAYAETHCA 3 YypaxyBaHHSAM BHUPOOJEHOTO HalIOHAJIHLHOTO
npuOyTKy, €KCIOPTYy, IMIIOPTY Ta YHCENBHOCTI HAaceleHHs (arperoBaHuit
noka3Huk) y 80-90-x pp., y Biacotkax nopiBHioe: PPDOCP - 61,34; Vkpaina -
16,37; Pecniyomika binmopych - 4,13; PecnyOmikaV36ekuctan - 3,27; Kazaxcbka
PCP - 3,86;Pecnybmika I'pysis - 1,62;A3zepbaiimkancekaPecrybmika - 1,64;
JlutoBchbka PecnyOmika - 1,41; PecnyGmika MommoBa - 1,29; JlaTsiiichka
PecriyOmika - 1,14; PecmybmikaKupruscran- 0,95;Pecny6mika Tamkukucran-
0,82; Peciyonika Bipmenis - 0,86; Typkmenictan - 0,70; Ectroncbka PecnyOrika -
0,62 (ct. 4). JoroBip HaOyB YMHHOCTI 3 MOMEHTY Horo mianucanus.30 rpynHs
1991 p. xpainu CHJ] yknanu 0araTOCTOPOHHIO YTOAY MPO MAMHO KOJUIIHBOTO
Corozy PCP 3a xopmoHom. [ 2 ]| 23 uepBHa 1992 p. 3 MOMEHTY MiJAMHUCAHHS
HaOpajia 4YMHHOCTI YToja Mk YkpaiHowo Ta Pociiicekoro ®enepaiiiero mpo
NOAANBIINI  PO3BUTOK MIXKJEpPKaBHUX, BIJTHOCHUH, CT. 13 sKkoi mnependauae
nepenatu YKpaiHi y BJIACHICTh YacTuHy MaiHa konuitHboro CPCP 3a kxopmponom
JUISL TUTIJIOMATHYHUX 1KOHCYJIbCbKUX MOTpe0.6 nunHs 1992 p. kpaiHu-yyacHuri
CHJI mianucanu Yroay npo posmnoxain yciei BimacHocTi Coro3y PCP 3a kopsioHOM,
e y cr. 1 Oymu miaTBepkeHi 3adikcoBadi B Yroai 1991 p. wactkm kpain CHJI.
3riiHo 31 ¢T. 2 Yroau 3acTOCYBaHHS 3a3HAYEHUX YACTOK CTOCYETHCS HE TUIBKU
HEPYXOMOi BJIACHOCTI, 10 Oyja B KOPUCTYBaHHI JUIIJIOMATHYHUX, KOHCYJIbCHKUX
Ta 1HIMMUX OpeacTaBHULTB KoymiiHboro Coro3y PCP, 1 pyxomocTi, moB'sizaHoi 3
0OCITyroByBaHHSIM IIMX MPEJICTABHUIITB, a TAaKOX YyCiX BHUAIB 1HPPACTPYKTYp 1
npuOyTKIB BijJl TXHBOI €KCILTyartailii, MpUOYTKIB BiJ peaji3aiii BCiX PI3HOBH/IIB
BJIACHOCTI, 1110 Hanexanu konuiHboMy Coro3y PCP 3a kopioHOM; BIAcHOCTI 1
npudyTkiB Bia gisuibHOCTI CPCP, a Takox ropuandHux oci0, ski mepeOyBaiu mij
Horo ropucaukiielo abo KOHTPOJIEM, a TaKOX YCIX IHIIMX BHJIB BJIACHOCTI
kosmiHboro Coro3zy PCP 3a kopaonom. Koxkna ctopona-ydacHuk Yrogu 1992 p.
Ma€e TMpaBO Ha CAMOCTIHHE BOJIOJIHHS, KOPHUCTYBAHHS 1 PO3MOPSIKCHHS
HaJIeXKHOI0, (DIKCOBAHOI YaCTKOK, IO BIAIAIIIA A0 HeEl BiJ YCi€l BIACHOCTI
konuiHboro CPCP, a Takosx nmpaBoMm 11 BUJIJICHHS B HATYDI.
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2 cepnHs 1992 p. HaOpana YMHHOCTI MiANKMCaHa Yroaa MK YpsaoM
VYkpaiau Ta Ypsgom Pociiicekoi denepartii mpo peamizaiiiro mpaBa Ha 3aKOpIAOHHY
BiacHicTh komumHboro CPCP, y sxiii me pa3 Oylio 3akpillJIeHO MpaBo
BJIACHOCTI YKpaiHU Ha YacTKy HEpyXoMoro MaitHa oOcsrom 16,37%, a Takox
BU3HAYCHI MEXaHI3MH Ta MOETAIHICTH 11 TIepeaadi.

9 Oepe3nst 1992 p. Oyno crBopeHo Komicito 1yt po3risiny KOMILIEKCY
NMUTaHb, TIOB'I3aHUX 13 TIPABOHACTYITHUIITBOM IIMOAO OOpriB Ta aKTHUBIB
konumHaboro CPCP, y m. 2 skoro mnepemdadanocs, IO NMUTAaHHS, IMOB'S3aHl 3
MPABOHACTYIMHULITBOM M[0JI0 OOpriB Ta akTtuBiB konumHboro CPCP, OynyTts
BUPILIYBaTUCS HAa JBOCTOPOHHIX 3acanax. 9 xoBTHA 1992 p. rmasu aepxxa CHJJ
YXBIWJIW pIIIEHHS Mpo npunuHeHHs podotu Kowmicii. VY pesynbTaTi YMCICHHHX
0araToCTOPOHHIX 1 IBOCTOPOHHIXIIEPETOBOPIB Ta YKIAACHUX YIOJl MIXK Jep:KaBaMu
CHJI Pocis ocraroyHo Bupildia 1€ MUTAHHS isi cebe B OAHOCTOPOHHBOMY
nopsaaky. BimmosimHo g0 Ykazy Ilpesmpenta  Pociiicekoi  depeparii
«IIpoaepxaBHyBnacHicTh KoJUIIHEOrO Coro3zy PCP 3a xopmpoHom» BiJ 8 JHOTOro
1993 p. Pociiicbka @enepairis sik aepxaa-miponoBxkyBaud Coro3y PCP nepebpana
Ha ce0e BCl MpaBa Ha HEPYXOMy 1 pyxomy BiacHicTh koiumHboro CPCP, mo
3HaXOJIUTHCS 3a KOPJIOHOM, a TaKO BUKOHAHHS BCiX 3000B's3aHb, MOB'SI3aHUX 13
BUKOPHUCTAHHSM Ili€i BIaCHOCTI. Bcl mutaHHs om0 peatizamii 6araTocTOpoHHBOT
VYroau npo BnacHicTh konuiHboro Cotozy PCP 3a kopnonom Bin 30 rpyans 1991
p., ykinageHoi kpainamu CHJI, mpe3uneHTChkuM YKa3oM OyJio JOPYUYEHO YpsIOBi
Pociiicekoi Denepariii BUpinIyBaTH Ha JIBOCTOPOHHIM OCHOBI [5].

10 motoro M3C VYkpainu 3asBuio, 1m0 OyJb-IKI OJJHOCTOPOHHI PIIIEHHS
Pociticekoi ®Depepairii 11010 BUSHAUYEHHS CBOTO CTaTycCy sk mpomoBxkyBaya CPCP
cymepedyaTh HOpMaM MiKHApOJHOTO TpaBa i MPU3BOAATH JI0 TOPYIICHHS TIpaB
IHIMX JepkaB - cy0'ektiB komumHaboro CPCP. BpaxoBytouu cnpobu Pociiichkoi
@enepatii  3MIHUTH B OJHOCTOPOHHBOMY TOPSIKY CTaTyC HEPYXOMOCTI
komuimHboro CPCP 3a kopaonom, M3C YkpaiHu HEOJHOpPa30BO HOTamMH BiJ 22
mororo 1993 p., 20 mumas 1995 p. 1 21 ngucromama 1997 p. 3Bepranocs 1o
3apyOKHUX JIepKaB 3 MPOXaHHSIM HE 3/1MCHIOBATH TepepeecTpaliii HepyXoMOCTI
konuiHboro CPCP 3a kopponom Ha im's Pociiicekoi denepairii.
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Hanani nutanHsa nikBigalii Jep»KaBHOTO 30BHINIHBOTO OOPry Ta aKTHUBIB
CPCP ytouHIOBanuch y ABOCTOPOHHIX yrojax Mmixk Pociero - 3 omHi€i cTOpoHH,
Azepbaitmxanom,Bipmeniero, [ 'py3iero,Kazaxctanom,MomioBoro, TaKuKHCTaHOM,
Y36ekuctanoM, YKpaiHoto - 3 iHI0i. Pociiickka cTopoHa MpOMOHyBajia TaK 3BaHUN
HYJTBOBHI BapiaHT, 3a SIKOTO BCl aKTHUBU Ta OOpPru MepeaaBajucs JepsKaBaMHu-
cnagkoemuisiMu Pociiicekit @enepartii (odirmiiinoi 1HGopmarliii mpo po3Mmip sK
Oopris, Tak 1 akTuBiB KonuIIHbOro CPCP He icHye).

Tak, 9 rpymus 1994 p. Oyno mignucano «Yromy Mik YKpaiHOwO 1
Pociiicbroro @enepalli€ro mpo BpEeryiIOBaHHS MUTAaHb MPABOHACTYIMHUIITBA 010
30BHIIIHBOTO OOpry Ta akTUBIB KOMUIIHBOT0 Coro3y PCPy 3a cxemor0 «HyIbOBOTO
BapiadTa». Y cT. 3 Yroau 3a3Haudanocs, mo «YKpaiHa mnepenae, a Pociiicbka
Odepepartis npuiiMae Ha cebOe 3000B'A3aHHS II0J0 BUILIATH YacCTKU YKpaiHU B
30BHIIIHBOMY JiepkaBHOMY Oopry kosuiniHboro Corozy PCP 3a cranom Ha 1
rpyaas 1991 p.». Ct. 4 Bu3Havana: «Jljisi BUIJIaTH 4aCTUHU 30BHIITHBOTO OOPTY,
3aKpiIyieHoro 3a YkpaiHow, YkpaiHna nepenae, a Pociiiceka ®Denepaiiis npuiiMmae
4acTKy YKpaiHd B akTuBax KouHIIHboro Coro3y PCP 3a ctanom Ha 1 rpyans 1991
p.». 3 MoMeHTy HaOpaHHs YTroJOK YMHHOCTI BCi 3a3HAu€HI NUTAHHS MIXK
JoroBippumu CTOpOHaMH € LUJIKOM YperyiboBaHUMHU (cT. 5). Ane HaOpatu
Panoro Ykpainu. 3 nporo nuranus BepxoBHa Pana Ykpainu npuiinsna 19 mrororo
1997 p. IlocranoBy Ne 86/97-BP, B sxiii miaTBepAwia, 1o YKpaiHa fK
MOBHOMNPABHUI MPaBOHACTYNHUK akTuBiB KonumHboro CPCP, HaOytux 3a
Oe3mocepeTHbO1 yJacTi YKpaiHChKOTO HapOay, Ma€ TIOBHE MPABO HA HACIITyBaHHSI
YaCTUHU AaKTUBIB 1 HECEHHA 3000B's3aHb II0JI0 CIUIATH YaCTUHU OOpPTriB
konumHboro CPCP. 3rigno 3 IloctanoBoro, BepxoBHa Paga Ykpainu po3risiHe
JIOPEUYHICTh MPUUAHATTS 3aKOHY Mpo paTU(IKaIi0 3a3HAYCHOI YTOAW TICTs
OTPUMAaHHS BiJ] yIIOBHOBa)KeHUX opraHiB Pociiicbkoi deaepaitii iHpopmalrii moa0:
1mo00’€KTHOTO CKJIaay, 0aJaHCOBOI Ta PUHKOBOI BApTOCTI BJIACHOCTI KOJHUIITHLOTO
CPCP 3a  KOpAOHOM,  MIATBEP/PKEHOI  BHUCHOBKAMH  MIXHAPOJHOTO
aynury; crany 6ananciB Jepxx6anky CPCP, 'oxpany CPCP, 30BHIlIIEKOHOMOAHKY
CPCP, #ioro ¢dimiit Ta BigauieHs 3a kopaonoMm konuimasoro CPCP, MBEC, M1Bb,
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3aKOPJAOHHMX OaHKIB, 5Kl nepedyBanu y BiaacHocTi konuiHbsoro CPCP, 3a ctanom
Ha 1 rpyans 1991 p., miaATBEpAKEHOTO BUCHOBKAMH MIKHApPOIHOTO AyAMTY;
oOcsrie3onioToro 3anacy konumHboro CPCP 3a cranom Ha 1 rpyans 1991 p;
00csTiB Ta MOOO'€KTHOTO CKiIaxy aiamanToBoro (ouay konumuboro CPCP 3a
cranoM Ha | rpymas 1991 p.; oOcsriB 1 CTpyKTypu 3a00proBaHOCTI KpaiH-
oopxxuukiB CPCP 3a cranom Ha 1 rpynns 1991 p.,TepMiHiB Ta YMOB JiKBIIAIli
TaKoi 3a00proBaHOCTI, a TakoX 11 pyxy 3 1 rpyans 1991 p. no nmotouyHoro yacy. Ha
ChOTOJIHI Takoi MOBHOI 1H(oOpMaIlii o0 OopriB Ta akTUBIB KoiauimHL0ro CPCP
POCICHKOI0 CTOPOHOIO HE HAJAaHO, 1[0 HE A€ 3MOT'H BU3HAUWTH HE MPOIICHTHY, a
peanbHy YacTKy aKTHBIB Ta OOpriB, MmO Madud O Hajlexatu YKpaiHi 3riAHO 3
JIOCSITHYTUMHU  JIOMOBJICHOCTAMH, siKi HaBejem Bumie. [IpobGnema uekae Ha ii
OOIpyHTOBaHE, TPaBOBE CH1JIbHE BUPIIIEHHS [ 4 .

[IpaBonactynuuntBo kpain CHJI mono nepxkaBHux apxiBiB CPCP
BiI0yBaNOCA BIAMOBIAHO JO HOPM MIXKHApPOJHOTO 3BHYa€BOro mpama 1 cT. 31
Bigencekoi konBeHii 1983 p., 1o 3HalNUIO CBOE BiIOOpaKEHHS B MOJIOKEHHIX
Yronu mpo MpaBOHACTYIMHMIITBO IOAO ACP)KABHUX apXiBiB KOJUIIHHOTO COrO3y
PCP Big 6 nunus 1992 p. CTopoHM BH3HAIM LIIICHICTh 1 HEMOJIBHICTh apXiBIB
Pociiicekoi immepii Ta CPCP, mo 3HaxomsThCs 3a MeXaMu IXHIX TEPUTOPIH.
YyacHuKM B3a€MHO BU3HAIM Tepexia mif ixHio ropucaukiiro apxiBiB CPCP, ski
3HAXOAATBCA HAa  iXHIX  TEpPUTOpIAX. YYacHUKM Yroau 3000B's3amucs
3abe3reuyBaTi BIJAIMOBIIHO JI0O CBOIO 3aKOHOAABCTBA JOCTYIT JOCIITHUKIB JI0
apxiBiB 1 BH3HABAaTU Ha CBOIX TEPUTOPISAX IOPUANYHY CHIY JOBIJOK, BUIAHUX
JepKaBHUMU apXiBHUMH 3akiiagamu kpain CH/I.

[Tonmpu camormporoyionmeHHs: YKpaiHu JIepKaBOIO-TIPABOHACTYITHUIIEIO,
yXBaJICHHS BIJIMOBIAHOTO 3aKOHOJABUOT0 aKTa Ta npueaHanHs 10 Konseniii 1978
p., TIMTaHHA BHYTPINIHHOJEPKABHOI  YWHHOCTI  JIOTOBOPIB  KOJIMIIIHBOTO
Pansrcbkoro Coto3y 1 0C1 3aIMIIAETHCS BIIKPUTHM.

CxBajieHa Tpe3yMIIIlisi KOHTUHYITETY Xouya W crpusiia 3 SCyBaHHIO TOJIi
noroBipHUX 3000B’s3aHb ekc-CPCP Ha movaTtkoBOMy eTarli He3aJeXKHOCTI, YTIM
BOHA HE CIIPOMOXKHA JaTH OJIHO3HAYHOI BIJMOBIJI HA MUTAHHA PO iX YMHHICTH Y
JIOBFOCTPOKOBIHN nepcrektusi. I IpakTrka YXBaJICHHS BIJMOBIIHUX PIIIIEHb
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CTOCOBHO YMHHOCTI OKPEMHX SIK JBOCTOPOHHIX 1HCTPYMEHTIB (IIJIIXOM YKJIaJICHHS
BIJIMOBITHUX JIOMOBJICHOCTEH), TaK 1 0araTOCTOPOHHIX JTOKYMEHTIB (IUISIXOM
HOTHU(DIKAIT AETO3UTAPIiB PO MPABOHACTYITHUIITBO) MOXKE PO3TJISIATUCS ABOSKO.
3 oaHoro OOKy, Ha3BaHa MPAKTHKA MOXE TIyMAyUTHUCS SK (HAaKTUYHO MOBTOPHE
HIATBEP/HKCHHS X YMHHOCTI, II0 Ma€ CyTO ACKJIapaTUBHE 3HAYCHHS, a 3 1HIIOTO,
SK IPaBOBCTAaHOBIIIOIOYA, TOOTO Taka, 110, IO CyTl, CTABUTH IiJl CYMHIB MPAKTUUYHY
KOPHCHICTh CaMOi MPe3yMIIIii KOHTUHYITETY.

VY 3B’s3Ky 3 I11€10 CYNEPEUHICTIO, Ha HAIll TOTJIsA/, BOaYaeThCs AOMUTBHUM
BUXOJWUTH 3 TAKOTO: BIJMOBIh Ha MUTAHHS MPO 3aCTOCOBHICTh yCIX PAISHCHKUX
VIoJl, IMIOJA0 SIKUX HEe OyJ0 NPUUHATO OCTAaTOYHOIO pIlIEHHA, Mae OyTu
NO3UTUBHOIO — OJIHAK, JIMIIE 32 YMOBH, 1110 ICHY€ MOBYa3Ha (KOHKJIIOJEHTHA) 3ro/ia
BCIX 3aI[IKaBJICHUX CTOPiH a00O K BOHHM Cami CBO€IO MOBEAIHKOIO IMIITBEPKYIOTh
Taky 3acTocoBHICTh.Ilofanbilla YMHHICTE JOTOBOPY 3aJEXKHUTh BIJl 1CHYBaHHS
JIOMOBJICHOCTI MIX JI€P>KaBOIO-TIPABOHACTYIHMIICIO Ta 1HILIOK CTOPOHOIO, SKa
MOKE BHUpaXaTHUCS K y YITKO BHUCIOBJIEHIN (opmi (HapHUKIaa, HUIIXOM OOMIHY
HOTaMH), TakK 1 3a JIOTIOMOT'OF0 MOBYA3HO1 3TOH, 110 MiATBEPKYETHCS (haKTHIHOIO
noBeAiHKo. OKpeMoi yBaru y 3rajJjaHoMy KOHTEKCTI MmoTpeOyBaTuMe odimiiiHe
ONMyOJIIKyBaHHSA TalepeKIaJTeKCTIB YCIX 3aCTOCOBHUX PaAsSHCBKHUX  YIO/,
HacamIepe] TUX, IMIO0A0 SIKUX BXKE JIOCSATHYTO JIOMOBIJIEHOCTI PO MPOJOBKEHHS iX

YUHHOCTI.
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